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JOINT APPENDIX 


[Filed in Open Court, August 21, 1961] 


UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


Holding a Criminal Term 


[INDICTMENT] 


| 
Grand Jury Impanelled on June 29, 1961, Sworn in on July 5, 1961 


The United States of America: Criminal No. 691-'61_ 
* Grand Jury No. 906-61 


Violation: 22 D.C.C. 502 
(Assault with a Dangerous 
7 Weapon) 
Garland G. Dail : 22 D.C.C. 501 (Assault with 
Intent to Kill) 
22 D.C.C. 3204 (Carrying a 
Dangerous Weapon) » 

The Grand Jury charges: 

On or about August 4, 1961, within the District of Columbia, 
Garland G. Dail made an assault on Peggy P. Dail with a dangerous 
weapon, that is, a pistol. 

SECOND COUNT: 

On or about August 4, 1961, within the District of Columbia, 

Garland G. Dail made an assault on Peggy P. Dail, with intent to kill the 


said Peggy P. Dail. 


THIRD COUNT: 
On or about August 4, 1961, within the District of Columbia, 
Garland C. Dail did carry, openly and concealed on or about his person, 
a dangerous weapon, that is, a pistol, without a license having been issued 
as provided by law. 
/s/ David C. Acheson 


Attorney of the United States in 
and for the District of Columbia 


A TRUE BILL: 


/s/ Charles E. Sando 
Foreman. 


El 


[Filed August 25, 1961] 
PLEA OF DEFENDANT 
On this 25th day of August, 1961, the defendant GARLAND G. DAIL, 
appearing in proper person and WITHOUT COUNSEL PRESENT, being 
arraigned in open Court upon the indictment, the substance of the charge 
being stated to him, pleads NOT GUILTY thereto. DEFENDANT 
REMANDED TO THE DISTRICT JAIL. 


By direction of 


JOSEPH C. McGARRAGHY 
Presiding Judge 
Criminal Court # 1 


ne 


[Filed September 15, 1961] 
MOTION FOR MENTAL EXAMINATION 
Comes now the defendant by and through his attorney and respect- 
fully moves this Court for a mental examination to be conducted either 
at the District of Columbia General Hospital or by psychiatrists to be 
appointed by this Court, and for reasons states: 


1. Defendant is charged with an assault with a dangerous weapon, 


assault with intent to kill, and carrying or or about his person a dangerous 


weapon. 
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2. Defendant has a background of mental disorder; that on July 7, 
1960, he was examined at D.C. General Hospital and found to be of un- 
sound mind. Defendant was therefore on said date committed to St. 
Elizabeths Hospital for thirty days, after which he was discharged as 
having recovered from a psychotic episode. 

3. Defendant appears to be disoriented as to the facts in connec- 
tion with the charges placed against him, and from the history of defend- 
ant's background and actions prior to the above incident, it is believed it 
would be in the interest of justice that a mental examination be given this 
defendant to ascertain whether or not he is of sufficient mental capacity 
to go to trial; also, as to whether or not the above crimes were the 
product of a mental illness. 


/s/ Maurice A. Guervitz 
Attorney for Defendant 
Denrike Building, Washington, D. C. 


[Certificate of Mailing] 


[Filed September 22, 1961] 


ORDER 

Upon consideration of the motion by defendant, for an examination 
of the mental competency of the defendant, pursuant to Title 24, Section 
301, of the District of Columbia Code, as amended August 9, 1955, and 
the representations made in support thereof, it is this 22nd day of 
September, 1961, 

ORDERED, that the defendant be and he is hereby committed to 
Saint Elizabeths Hospital for a period not to exceed ninety (90) days for 
examination by the psychiatric staff of that hospital and that after such 
examination a report be made to this Court as to: 

(1) Whether the defendant is presently so mentally incompetent as 
to be unable to understand the proceedings against him or to properly 
assist in the preparation of his defense herein; and 

(2) Whether the defendant, at the time of the alleged criminal 
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offense, committed on or about August 4, 1961 was suffering from a 
mental disease, or defect, and if so, whether his criminal act was the 
product of his mental condition; and it is 

FURTHER ORDERED, that in the event there is no bed immediately 
available at Saint Elizabeths Hospital the defendant remain in the District 
of Columbia Jail to await transfer to Saint Elizabeths Hospital when a 
bed becomes available, and it is 

FURTHER ORDERED, that upon receipt by the Court of the report 
of the Superintendent of that hospital, the United States Marshal, or his 
designated deputy, is hereby authorized to bring the defendant, Garland 
G. Dail before this Court for such further proceedings in this matter as 
may be necessary, or, in the event the hospital report indicates that the 
defendant is competent to stand trial, the United States Marshal, or his 
designated deputy, is hereby authorized to transport the defendant to the 
District of Columbia Jail to await further action of this Court. 


/s/ Charles F. McLaughlin 
Judge 


/s/ Maurice A. Guervitz 
Attorney for the defendant 


/s/ Donald S. Smith 
Assistant United States Attorney 


[Filed May 3, 1962] 
EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 
Washington, D. C. 
Tuesday, January 23, 1962 
The above-entitled matter came on for trial before THE HONORABLE 
ALEXANDER HOLTZOFYF, Judge, United States District Court for the 
District of Columbia, and a jury, commencing at 11:40 a.m. 
* * * * 
OPENING STATEMENT IN BEHALF OF THE GOVERNMENT 
MR. BLACKWELL: May it please the Court, ladies and gentlemen 
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of the jury: as I have heretofore stated, this is the case of the United 
States versus Garland G. Dail. The defendant is charged in a three-count 
indictment, which indictment I now propose to read to you: 
"The Grand Jury charges on or about August the 4th, 
1961, within the District of Columbia, Garland G. Dail made 
an assault on Peggy P. Dail with a dangerous weapon, that is, 
a pistol." 
The second count alleges: 
"On or about August 4, 1961, within the District of 
Columbia, Garland G. Dail made an assault on Peggy P. Dail 
with intent to kill the said Peggy P. Dail." ! 
And the third count, ladies and gentlemen, | alleges that the defendant: 
"On or about August 4, 1961, within the District of | 
Columbia, Garland G. Dail did carry openly and concealed 
on or about his person a dangerous weapon, that is, a pistol 


without a license having been issued as provided by law.” 


Now, ladies and gentlemen, in support of this indictment the Govern- 
ment proposes to show that-on the date in question, that is, August the 4th, 
1961, that Mrs. Peggy P. Dail, the wife of the defendant, was employed at 
the Group Health Insurance located at 1025 Vermont Avenue, Northwest, 
here in the District of Columbia, and Mrs. Dail and the defendant were 
separated and had been separated since May the 20th of 1961. | 

The evidence will show that while Mrs. Dail was at her place of 
employment there came a time when she looked up and there the defendant 
was. She inquired of him as to what he wanted. He informed her that he 
came to talk to her. She then informed him that she did not desire to talk 

to him because they both had lawyers and she thought it would be better 
for them to talk through their respective lawyers. The defendant, the 
evidence will show, insisted on talking, and then asked Mrs. Dail if she 
desired to live. The evidence will further show that the defendant 
threatened Mrs. Dail and threatened to take their daughter, Sandra, from 
her. The evidence will further show that she then said to him, "Well, 
talk and get it over with,” but instead of talking, the evidence will show 
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that the defendant took from his pocket a pistol and started shooting 
directly at Mrs. Dail, and Mrs. Dail was fortunate, when she saw the 
pistol, to duck behind or get behind a cabinet, and the bullets which were 
discharged from the pistol held in the hand of the defendant did 
lodge in the file cabinet and other places in the office and Mrs. Dail was 


not struck by any of the bullets. 

The evidence will show that Mrs. Dail made an effort and did 
succeed in getting away, or getting out of the office, and the defendant 
fled, attempted to flee but he was arrested. He was subdued by several 
civilians and held until a member of the Police Department arrived. 

The evidence will show that the gun was recovered from the hand 
of the defendant, and the evidence will show that this shooting, this assault 
and this carrying of this deadly weapon without a license, all happened 
here in the District of Columbia, and we will show that the shooting was 
without any justification. 

Ladies and gentlemen of the jury, if we show these facts as outlined 
to you, we shall expect at your hands at the proper time a verdict of guilty 
as indicted. I thank you. 

* * 

PEGGY P. DAIL 
called as a witness on behalf of the Government and, having been previous- 
ly duly sworn, was examined and testified as follows: 

MR. BLACKWELL: I believe Mrs. Dail was sworn before the noon 
recess, Your Honor. 

THE COURT: Yes. 

MR. BLACKWELL: If Your Honor please, I wish to request the 
Court to advise Mrs. Peggy Dail, the lady, the witness on the stand at this 
time, of her statutory rights, in view of the fact that she is the wife of the 
defendant in this case. 

THE COURT: You have a right, under the law, to refuse to testify 
against your husband, if you wish, or you have a right to testify. That is 

your vhoice. 

MR. BLACKWELL: I take it that she has indicated that she desires 
to testify, Your Honor ? 


7 
THE COURT: She has given no indication so far. I just advised 
her of her rights and you may proceed with the examination. ! 
MR, BLACKWELL: Very well. | 
DIRECT EXAMINATION 
BY MR, BLACKWELL: | 
Q. Mrs. Dail, having been advised of your statutory rights by His 
Honor, do you desire to testify in this case against your husband? 
A. Yes, sir, Ido, for my own safety and my daughter's. | 
MR, BLACKWELL: Thank you. 
THE COURT: Would you read her answer ? 
(The last answer was read by the reporter.) 
MR. GUERVITZ: Your Honor, I would like at this time to sean 
the bench. 
THE COURT: Yes, you may. 
(AT THE BENCE:) | 
MR. GUERVITZ: Your Honor, I think this is a prejudicial statement, 
not responsive, and I think for the protection of the defendant I would like 
to make a motion for a mistrial on this statement. 
THE COURT: Motion denied. 
(IN OPEN COURT:) 
BY MR. BLACKWELL: 


Q. State your full name, please, Mrs. Dail. A. Mrs. Peggy 


Pauline Dail. 
* * * | * 


Q. Where are you employed, Mrs. Dail? A. At Group Health 
Association. | 

Q. Where is it located, the address ? A. 1025 Vermont Avenue, 
Northwest. | 

Q. Directing your attention to August 4th of 1961, were you em- 
ployed for the same company and at the same address ? A. Yes, sir, 
I was. y * + : * 

THE COURT: I presume that that is in the District of Columbia? 

THE WITNESS: Yes, sir, Washington, D.C. 


8 

THE COURT: Of course, we all know that, but the record should 
show it. 

* * 

BY MR. BLACKWELL: 

Q. Now, Mrs. Dail, directing your attention to August 4th, some 
time in the late afternoon, around four or five o'clock, did you have oc- 
casion to see your husband, the defendant in this case, Garland C. Dail? 
A. That is Garland G., sir. 

* * * * 

Q. Were you two living together as husband and wife on August 4th, 
1961? A. No, sir. 

Q. And how long had it been since you had lived together ? 

A. May 20th of last year. 

Q. Now, Mrs. Dail, directing your attention to August 4th, 1961, as 
I have said, some time between four and five o'clock, will you relate to 
His Honor the circumstances under which you saw your husband at 1025 
Vermont Avenue, Northwest here in the District of Columbia? A. I 
was working, making up the bank deposit for the following Monday, andI . 
happened to look up and I saw a white jacket, which I took for granted at 
first it was a doctor or a dentist, and I didn't look up to see the face. I 


put the money aside, went up 4nd I recognized it was my husband. He was 


wearing dark glasses. And I asked him what did he want. I said, "You 
have a lawyer, I have a lawyer; anything that has to be said between the two 
of us can be said to the lawyers and, then, in return, to us." 

He told me that he was going to stay there until he said what he 
wanted to say. I asked him to please leave. Then he asked for someone, 
I don't recall the name, it was either Hutchins or Hutch or something on 
that order. I said, "I do not know anyone by that name." 

He said, You do not know anybody by that name as long as you work 
here ?" 

I said, "No, I don't.” I said, "Anything you have to say," I said, 
"will you please say it and leave.” I said, "If you don't leave, I am going 
to call my boss.” 
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And the words he says, "I don't give a God damn who you call." 

Then I asked him again to leave, and he wouldn't. ; 

He said, "You love Sandra very much, don't you?” 

I said, "Yes, I do.” 

He said, "Well, I am going to see she's taken away from you. " 

Q. May I interrupt you at this point? WhoisSandra? A. My 
daughter. 

Q. Thank you. Proceed. A. He said -- he told me, "I is see 
she's taken away from you." 

And I said, "There is only two people that can take Sandra ares: 
from me, that's God above and the man she marries." 

He says, "That's what you think.” 

Just about that time, I asked him again to leave, and he said, "I am 
not going to leave," and that time I saw him sort of throw his hand to his 
side -- I just don't know what he was going to do, but as I did, I jumped 

back, picked up the phone, and that’s when the two shots went over 
my head that went through into the Optical Department in the back. Then 
the other four shots went into the side of the plaster, where the oo is, 
and it was that desk that saved me. 

Q. Is it your testimony there were six shots fired? A. Yes, sir, 
two over my head and four into that plaster where the desk is. : 

Q. Very well. A. ThenI told him, I said, "Get out of here." 


Then he repeated, "God damn you, I am going to kill you; I am 
going to kill you; God damn you, I will kill you.” 
He went around to the back of the room, broke the door into the 


department where I work, and as he did that, I jumped the counter and 
ran out of the room. And when I got out of the room, I sort of stopped. 
I didn't know where to go. The first thought came to my mind was to go 
to the street. Than I thought, no, if I go there he will get me. I started 
down the steps to the ladies room. I thought, no, he will get me there. 
Just about that time the telephone operator grabbed ahold of me and took ~ 
me down into her office and locked the door. i 

Q. Thank you. Now, did there come atime when the police officer 
came? A. Yes, sir, they did. ! 
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Q. And were you present when the police officers came? A, The 


police officers came downstairs, looking for me. 

* * * * 

Q. Now, is this exhibit, this pistol, the same pistol or one very 
much similar to the one which was used in the shots which were dis- 
charged towards you by the defendant ? A. Yes, sir. 

* * * 

CROSS-EXAMINATION 
BY MR. GUERVITZ: 

* * * * 

Q. Now, at the time your husband was talking to you, did you have 
an opportunity to observe his condition with respect to sobriety? 

A. Yes, I did. 

Q. What was his condition? A. He had been drinking. 

Q. And how do you know he had been drinking? A. Sir, when 
you live with a man for eight years, you know. 

* * * * 

Q. Now, could you state whether or not those two shots were shot 
in succession or were they -- there was an interval between each shot ? 
A. There were two shots that went directly over my head, and then it was 
bang, bang, bang, four times, Fight into where I was. 

Q. And the other four shots went into the partition where you were 
standing? A. Where the desk is, yes. They were directly at me, sir. 

Q. Now, do you have any idea, in respect to your height, where 
these other four shots went into the partition? A. They went below my 
knees. 

Q. How far --Ilamsorry. You say all four shots went below your 
knees? A. I'd say from the waist down, sir. You'd have to see the 
partition to know. 

Q. Now, from where you were standing, how far from you were 
these shots lodged in the partition? A. I was in the same spot, sir, 
that the two shots were fired, over my head, except when the two shots 
went over my head I grabbed the phone and went under that desk. 
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Q. Now, when the four shots were fired was your body exposed at 
that time to Mr. Dail? A. No, sir, I was under the desk. 

Q. And when you speak of the desk, where was that desk located? 
A. Right in back of that partition. 

Q. And the shots did not go into the desk, they went into the parti- 
tion? A. They went into the partition and hit the -- came through, hit 
the desk and bounced off. | 

Q. Now, was there any interval Bereta the two shots --: | any 
interval between the time the second shot was fired over your head and 
the first of the four shots that were fired into the partition? A. they 
were consecutive, sir. 


Q. In other words, there were six consecutive shots, two above - 


A. There was bang, bang, bang, bang; just like that. 
* * * 
ALBERT YARLICK 
called as a witness on behalf of the Government and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. State your full name, please, sir. A. Albert Yarlick, sir. 

* * * ; * 

Q. What is your business, sir? A. Optician, sir. 

Q. And where is your business located? A. 1025 Vermont 
Avenue, Group Health Association. 

Q. Sir, directing your attention to August 4th of last year, were 
you located in the same place of business as you are now? A. Yes, 
sir. | 

Q. And directing your attention to some time around four or five 
o'clock in the afternoon of August 4th, did something of an unusual nature 
happen to one Mrs. Peggy Dail? A. Yes, sir, it did, sir. 

Q. Were you present? A. Yes, I was, sir. 

Q. Well, now, will you tell His Honor and the ladies and gentlemen 
of the jury just what you saw, please ? A. Well, I was in the shop 


12 

working, it was three of us, sir, in the optical shop at the time working, 
and I heard a couple of bangs. I thought they were firecrackers. You 
know, some kids come in the back door, the entrance. The entrance is 
in the back door, and'I thought sometime they mess around there and we 
chase them out occassionally. And some of them had been there throw- 
ing firecrackers. 

* * * * 

Q. Don't tell us what you thought. After you head these series of 
shots what did you do, if anything, sir? A. Well, I went out the front 
door into the lobby of the building, and I borrowed a hammer from Mr. 
Martin, that has a little confectionery stand in the lobby, andI heard -- 
if I am not mistaken, I heard another shot as I entered the lobby, and I’ 

saw all these girls and people screaming and hollering and running 


in all directions, and I opened the door of the cashier's office and I saw 
Mr. Garland walking, pacing back and forth. So, he saw me and he says, 
"If you know what's good for you, you better get out of here.” 


Q. You say you saw Mr, Garland. Is that the first name or the last 
name? A. Well, Dail I guess is his first name. 

* * * - * 

Q. Well, tell us what you did then and there. A. Well, I waited 
out in the lobby, and he finally came out, and I think he put the gun in his 
pocket as he was coming out the door, and I followed him out of the lobby 
into the street. There is an alleyway that runs parallel to our building, 
so Mr. Taylor and myself followed him and we apprehended him at the 
corner, just as he was crossing -- walking down Vermont Avenue toward 
the alley. He was walking away, and I grabbed him and asked him to 
come on back with me. Well, he gave me no resistance of any sort. He 

just said he didn't -- in fact, he hadn't said a thing. 

So, finally, he was reluctant to come, and I grabbed his sleeve on 
his jacket that he was wearing and I guess about that time it tore, and 
between Mr. Taylor and myself we turned him around and got him faced 
back toward the building, which we marched him back to the building. 

About that time two other gentlemen grabbed him and pinned his 
arms against the wall. 
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Q. Do you know who those other two gentlemen were? A. I know 
one of them, sir. Mr. Jolles was one of them, but I am not sure of the 
other gentleman. | 

* * * * * 

Q. All right. Tell us what was said in his presence, please. 

A, Iwas holding him until Mr. Jolles and this other gentleman 
grabbed his arm and pinned him up against the wall. And Mr. Jolles 
said, "Does he have a gun?" Do you want me to repeat that, sir? 

Q. If the defendant was present, yes, sir. A. And he says, "Which 
pocket has he got it in?" I said that, "I don't know, but I think it's on 
your side." Sc, Mr. Jolles reached into his pocket and pulled out the gun. 

Q. Did you see Mr. Jolles pull the gun out of the defendant's 
pocket? A, Yes, sir. 

* * * * * | 

Q. Did you observe any places where bullets had gone through the 
wall in Mrs. Dail's office? A. Well, not in Mrs. Dail's 4 bat in 
our own laboratory, I did. 

Q. In which laboratory? A. In the optical laboratory. 

Q. And is that your place of business? A. Yes, sir. 

Q. And is that adjoining where Mrs. Dail works? A. Well, their 
back wall is facing our side wall. In other words, there is a partition be- 
tween the two offices. And I looked into the wall there and I saw this 
bullet hole, and then there was another one into the opposite wall, just 
about this line where I was standing, probably about three feet over my 
head and a little to my left, probably another two or three feet. 

Q. Thank you, sir. Now, you have described this lobby in which 
you saw the defendant. Is the lobby on the first floor? A. It is, sir. 

Q. How was the person you saw and apprehended, or assisted in 
apprehending, dressed on this particular evening? A. Well, he had a 


white jacket. In fact, we wear white jackets outselves, and oa I first 


saw him I thought he was one of the staff members. 


Q. Now, what color was the jacket he had on? A. White, sir. 
* * * * Pa 
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CROSS-EXAMINATION 
BY MR, GUERVITZ: 
* * * * * 
Q. Now, Mr. Yarlick, when you speak of these shots being three 
feet overhead, could you state in what wall these shots were; in the rear 
wall or was it to the right wall as you go into your laboratory? A. Well, 


it would be, as I say, it would be the rear wall of the cashier's office, 


which would be the right wall of our laboratory, which is a partition. 
Well, actually, there was one in the opposite wall, across the room. 
* * * * * 

Q. How tall are you, Mr. Yarlick? A. About five-six, sir. 

Q. And you say that shot was about three feet over your head. 
That would be about three feet six inches? A, I didn't measure it. I 
couldn't give you a specific height. I'd say approximately that. 

* * * * * 

Q. Now, Mr. Yarlick, did you get very close to the gentleman in 
the white coat? A. Well, I helped apprehend him, sir, if you wish to call 
it that. 

Q. And could you tell whether or not, in connection with his 
appearance or in respect to sobriety, whether or not that person was 

under the influence of liquor at that time? A. Well, he appeared 
that way to me, sir. Not being an expert at this kind of thing, I can't 
tell you definitely, sir, but he appeared he was. 

* * cd * * 

Q. From your observation of Mister — of the gentleman in the 
white coat that you and others had apprehended, could you state whether 
or not, from your own personal observation, the man seemed to be con- 
fused and mixed up? 

* * * * * 

Q. Confused? A. Well, that would be a hard thing for me to say, 
either, sir. In no way did he say anything to me. But he did sort of feel — 
it appeared to me that he had been drinking. I can't honestly swear to 
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that; I mean, say that he had been drinking. I didn't see him drink, nor 
did I smell his breath, but I do know he appeared unusual, let's say it 
that way, because when I asked him to come on back with me he didn't 
resist in any way, he didn't in any way, other than pull his arm, and when 
I grabbed the sleeve of his coat, pulled his arm away from me, which 
tore the sleeve of his coat, the jacket he was wearing. 


Q. Now, you say that he appeared unusual. And by unusual, what 
can you explain that was unusual, sir? A. Well, the average person 
would have naturally resisted and tried to fight me or something of that 
sort. None of these things did he do. In fact, he didn't say one word to 
me even when I said come on back. The only way he resisted me is, as I 
just stated, he pulled his arm when I grabbed the sleeve of his coat to 
spin him around to bring him on back, he jerked and pulled his arm away 

from me, which tore his coat. 

Q. And you were alone at that time, is that correct? A. No, sir, 
Mr, Taylor saw what I was attempting to do, and he was the superin- 
tendent of the building, he followed me, and when he saw what I was 
attempting to do he stepped in and helped me. Between the two of us, 
Mr. Dail — is that his name — come back with us. He didn't resist us in 
any way. About that time, as I have stated, these two other Sie 
only one that I — 

MR. BLACKWELL: If Your Honor please, this is repetitious. 

* * * * * 
BY MR. GUERVITZ: | 
Q. Mr. Yarlock, was Mr. Dail running or walking when you first 
saw him? A. No, he wasn't running. He was walking at the average gait. 
* * * * * ! 
REDIRECT EXAMINATION 
BY MR. BLACKWELL: 


* * * * * 


Q. You stated that the defendant acted unusual in that he did not 
resist? A. That's the way it appeared to me. I don't — 
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THE COURT: You have answered the question. 
BY MR. BLACKWELL: 

Q. And you further stated, on cross-examination, that ordinarily 
a person would have resisted? A. I think so, sir. 

Q. Well, now, on what do you base that statement? A. Well, I 
mean, I base it on the fact if a man is drunk he would kind of resist me a 
little bit. I can't honestly say why he didn't resist me. It seemed unusual 
to me. He didn't attempt to fight me in any way. 

Q. Well, you had never had that experience before, had you? 

A. No, I haven't, sir. 
* * * * 
FREDERICK G. TAYLOR 
called as a witness on behalf of the Government, and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 


Q. State your full name, please, sir. A. Frederick G. Taylor. 
* * * * * 


Q. Directing your attention to August 4th of last year, were you 


employed for the Group Health Insurance Company? A. I was. 

Q. And further directing your attention to that particular day, 
August 4th, some time in the late afternoon, did you happen to be present 
when some shooting took place? A. I was. 

Q. And did you respond to the office where one Mrs. Peggy Dail 
worked? A. No, sir. 

Q. Well, did you participate in arresting or apprehending someone 

who is accused of that shooting? A. I did. 

Q. And who was that person? A. Mr. Dail. 

Q. Will you take a look around the courtroom today and see if you 
see that person in the court today? A. Yes, sir, Mr. Dail (pointing). 

* * * * * 

MR, BLACKWELL: I submit, Your Honor, that the record should 

reflect that the witness has identified the defendant. 
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THE COURT: The record may show that he has identified the 

defendant. | 
* * 
BY MR, BLACKWELL: 

Q. Now, don't tell us what she said, but as a result of a iplephoos 
call received from the telephone operator, what did you do, sir, if any- 
thing? A. I proceeded to the lobby, and on entering the lobby I seen a 
gentleman went out of the lobby doors to the street, with a white coat. 

I proceeded out to the street and caught hold of his arm and spoke to him 
and said, "What seems to be the trouble?" 

He says, "None of your damn business." 

So, I proceeded to talk with him a few seconds, and the optical man 
was there, and he walked to the curb. I walked with him with my hand on 
his arm. I said, "Let's go back and see a doctor, there must be some- 
thing wrong with you." 

He said, "I don't want to see anyone." 

I said, "Okay." So, I turned him around and faced 1025 Vermont 
Avenue and asked him to come on back to the building, which he struggled 

for a second or two, but not too bad, And I proceeded back to the 
building. And on approaching the building, Mr. Jolles, which is Jolles & 
Sennett, of 1025 Vermont Avenue, says, "Mr. Taylor, I will take him," 
which he was as big a gentleman as what you are — presuming, I guess, 

I was a little fellow — he took over and he put him up against the building. 

In the meantime, the police were called, by whom I don't know, 
and — 


Q. Pardon me -- Iam sorry, sir. A. — and removed the gun from 
Mr. Dail's pocket. 
THE COURT: Who removed the gun? 
THE WITNESS: Mr. Jolles. 
BY MR. BLACKWELL: 
Q. Did you see Mr. Jolles remove the gun from the defendant's 
pocket? A. I did. 
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Q. Inow show you, sir, what has been marked as Government's 
Exhibit No. 1 for identification and ask you, sir, if that is the gun or a 
striking resemblance of the gun which was taken from the defendant's 
pocket? A. I would say it's a striking resemblance. I wouldn't be able 
to say exact. 

Q. Thank you very much, Mr, Taylor. And what was done with this 

gun after Mr. Jolles took it from the pocket of the defendant? 

A. Two officers arrived and he immediately turned Mr. Dail over to the 
officers and the gun. 

Q. Now, you stated that you said to the defendant: Come on, go 
back, you probably should see a doctor. A. That is correct, sir. 

Q. What was that based on, the fact that he had done the shooting? 
A. Yes, and because he was under the influence of liquor. 

THE COURT: Because what? 

THE WITNESS: He was under the influence of liquor, Your Honor. 

BY MR. BLACKWELL: 
Q. You mean he had been drinking? A. He certainly had, sir. 
* * * * * 
CROSS-E XAMINATION 
BY MR. GUERVITZ: 


* * * * * 


Q. Now, you stated that you apprehended him and turned him over 
to Mr. Yarlick because you were a small fellow? A. ** * I immedi- 
ately walked to the street, following Mr. Dail, and took hold of his arm 
and swung him around, talking with him, as I just said to the gentleman 
there, "Come on back, what seems to be wrong with you, you should see 


a doctor, or I will take you to a doctor," something to that effect. 
a * * bd * 


Q. Now, where were you and where was Mr. Dail at that time? 
A. On the sidewalk at 1025 Vermont Avenue. 

Q. Now, was he immediately in front of the building? A. Yes, sir. 
He went out through the doors when — 

Q. How far in front of the building would you say? A. Oh, I'd say 
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about five or six feet by the time I caught up to him. I seen him go 
through the doors and — 
Q. I was just asking you where — A, Outside the door about six 


feet. 
Q. Would you say directly in front of the entrance? A. That is 
correct, sir. | 

Q. Now, you are certain about that location, is that correct, sir? 
A. Yes, sir. 

* * * * * 

Q. Now, when you observed Mr. Dail leaving the entrance, was he 
running or walking? A. Walking. | 

Q. Would you say slowly or fast? A. Oh, normal. 

Q. And at the time you apprehended him, did he give you any resis- 
tance? A. For a moment or two, yes. 

Q. What did he do? A. Oh, he just struggled when I caught hold 
of his arm. | 

Q. What do you mean he struggled? A. Well, assuming’ ‘that I was 
going to do something to him, I presume, and he just twisted away and I 
just twisted him around and helped him back to Group Health Association. 

Q. Did he go willingly, without resistance? A. Yes, I would say 
he went willingly, yes. 

Q. When you apprehended him, when you turned him around, was 
he walking at that time or running? A. Walking. | 

* * * * x 

Q. What gave you the impression that he was under the influence 

of liquor? A. Well, not being a drinking man myself, I can smell 
it very distinctly. | 

Q. Did you smell it on his breath? A. Yes. | 

Q. Being a drinking man — A. I am not a drinking man. 

Q. Not referring to you, sir. Being under the influence of liquor, 
someone else being under the influence of liquor, would it be normal, in 
your mind, that he should see a doctor? A. In the condition that the man 
was in, yes. 
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Q. In other words, not only would you say he was very drunk? 
A. No, I wouldn't say he was very drunk, no. 

Q. Was he drunk? A. He was. 

Q. And you felt that he was drunk enough that he should see a 
physician? A. Yes. 

* * * * * 

Q. And at any time from the time you first grabbed Mr. Dail to 
the time he was pinned by Mr. Jolles, did he give any resistance? 
A. I wouldn't say nothing to speak about, no. 

Q. And did he give any resistance to Mr. Jolles after Mr. Jolles 
had pinned Mr. Dail against the wall? A. He could not. It was impos- 
sible. He was too big a man. 

Q. Did he attempt to give him any resistance? A. No, I wouldn't 
say so. 

Q. Now, who took the gun from Dail? A. Mr. Jolles. 

Q. And that was after he pinned him against the wall, or before? 
A. That is after he pinned him against the wall. 

Q. And where did he get the gun? A. Out of his pocket. 

Q. Do you recall which pocket? A. No, sir. 

Q. Mr. Blackwell asked you whether or not this was the gun and 
you stated it was similar to this gun? A. To my knowledge, yes. 

Q. Did you at any time handle the gun after Mr. Dail was appre- 
hended? A. No, sir. 

Q. Who was the person that handled the gun? A. Mr. Jolles. 

Q. And from Mr. Jolles where did the gun go? A. To the officer 
that came on. 

Q. To whom? A. To the officer. 

Q. Now, at any time did Mr. Dail say anything to you or to Mr. 
Jolles or to Mr. Yarlick? A. The only thing that he said was, when I 
turned him around, "I don't want to see anyone, not a damned doctor or 


anyone, period." 
* 
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RITA SUSAN COUGHLIN 
called as a witness on behalf of the Government and, having been first 
duly sworn, was examined and testified as follows: 

DIRECT EXAMINA TION 
BY MR, BLACKWELL: 
* * * * ores 

Q. Directing your attention to August 4th of last year, where were 
you employed? A. Group Health Association. | 

Q. Was that at 1025 Vermont Avenue, Northwest, here in the Dis- 
trict of Columbia? A. Yes, sir. 

Q. Do you know Mrs. Peggy Dail? A. Yes, sir. 

Q. Were you employed in the Group Life Insurance office where 
she was employed and working on the afternoon of August 4th of last 
year? A. Yes, sir. | 

Q. Were you present when something of an unusual nature sep 
pened? A. Yes, sir. | 

Q. What happened of an unusual nature while you were present 
there some time around four or five o'clock on August 4th, Miss BROCE 
lin? A. A shooting occurred. 

Q. Do you know who did that shooting? A. Yes, sir. 

Q. Do you know the person's name? A. Garland Dail. 

Q. Will you take a look around in the courtroom today and see if 
you see that person in the courtroom today? A. Yes, sir. 

Q. Will you point him out, please? A. That man sitting aaae over 

there (pointing). 


* * * * x 
| 

MR. BLACKWELL: May the record show, if Your Honor, please, 
the witness has identified the defendant as the man with the brown suit, 
sitting in the center? 

THE COURT: The record may so indicate. 

* * * * * 

THE WITNESS: He came into the office and first started looking 

around. Then he saw his wife sitting at the desk behind the counter. He 
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pulled out a gun and he fired one shot and he said that I will kill you, 
and he was cursing at the time. Then he turned to me and he said, "If 
you do not get out of the way, I will kill you.” And I then jumped over a 
counter and was hiding back there. 

* * * * * 

THE WITNESS: I got behind the counter. And then he started 
walking around. At that time she was under the desk. She had gotten 
under the desk. And he was walking around. He fired, I believe it was 
six shots around the room. They were aimed at her, though. He 
couldn't see her, that's why he came to the other end of the counter. 

THE COURT: Go slowly, please. 

THE WITNESS: He came around the other end of the counter, try- 
ing to see her, and he was just firing all the shots at her, one right after 
the other. 

BY MR. BLA CKWELL: 

Q. And, now, did there come a time when you saw him leave? 
A. I don't recall — 

Q. Or did you leave first? A. No, I was behind the counter and I 
could see him standing there, and after he moved I didn't see where he 
went to from there. 

THE COURT: Mr. Guervitz, would you like to have her answer 
read? 

MR. GUERVITZ: Yes, Your Honor. 

THE COURT: Suppose you go back. 

(The record was read by the reporter.) 
BY MR. BLACKWELL: 

Q. Did you see Mrs. Dail when she left the room? A. No, I didn't. 

Q. Is that substantially all you saw concerning the shooting, Miss 
Coughlin?’ A. Yes, sir. 

* * * * 
CROSS-EXAMINATION 


BY MR. GUERVITZ: 
* * 
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Q. Now, when Mr. Dail came in, what was the first thing that he 
did? A. He looked around the room until he saw her, his wife. | 

Q. And then what did he do? A. Then he pulled out the gun and 
fired a shot. : 

Q. All right. Now, where was Mrs, Dail at the time Mr. Dail 
fired the shots? A. She was seated at her desk. | 

Q. Now, is that desk behind the counter or in front of the counter? 
When I say behind the counter, in relation to the public space was the 
desk behind the counter or in front of the counter? A. It was behind the 
counter. , 

Q. And how far behind the counter was the desk? A. Probably 

about six feet. 

Q. Now, does that counter run -- is that just one eites or does 
that run for the length of the room and then makes an "L" shape? Would 
you describe the counter? A. The counter runs across the front of the 
room and then there is an entrance where you can go around, behind the 
counter. | 

Q. Isee. Now, when Mr. Dail fired the shots he was about two 
feet from you at that time? A. Yes, sir. 

Q. Now, were you in the public space? A. Yes, sir. 

Q. Where people walked? A. Yes, sir. 

Q. Now, how many shots did he fire when he was about two feet 
from you? A. One. 

Q. And in which direction did he fire that-shot? A. He fired it 
directly at his wife. 

Q. And Mrs. Dail was at that time seated at the desk, is that cor- 
rect? A. Yes, sir. 

Q. Now, do you know, if you know, where that shot lodged? Did it 
lodge into the wall or into the desk? A. I don't know. | 

Q. Now, after he fired that one shot, then what did he do? A. Well, 
he kept repeating that he was going to kill her, but then he turned to me 
and said that he would kill me if 1 didn't get out of his way. 
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Q. Allright. He kept repeating that he was going to kill her. Was 
he standing beside you when he said this? A. Yes, sir. 

Q. And how far was he from the counter at that time? A. I wouldn't 
even say a foot. He was right against the counter. 

Q. All right. Then when Mr. Dail shot — made that first shot, what 
was Mrs. Dail doing, if you know? A. Well, then she got — immediately 
she got under the desk. 

Q. After the first shot? A. Yes, sir. 

Q. Then Mr. Dail, you stated, kept repeating he was going to kill 
her and he told you that he was going to kill you if you didn't get out of 
the way? A. Yes, sir. 

* * * * * 

Q. Did Mr. Dail say anything at all after he told you if you didn't 
get out of the way he'd kill you? Did he say anything after that? A. To 
me? 

Q. To anyone? A. No. Well, only he just kept repeating that he 
was going to kill her. He just kept saying, "I will kill you,” as he was 
walking around and firing the shots. 

Q. Did Mr. Dail ever get behind the counter at any time? A. No, 

I don't believe he did. 

Q. After Mr. Dail shot the five shots, then what did he do? 

A. After he had finished — after you are counting the first shot that he 
shot? 

Q. No. You said he took one shot, then he shot five more? A. Yes. 

Q. Let me ask you, were those five shots shot from the lefthand 
side of the counter? Is that correct? A. Yes. 

Q. Were they shot right in succession or was there any interval 
of time between each shot? A. Very little interval, if any at all. It 
seemed right after another. 


Q. In other words, they were shot right in succession? A. Well, 


he'd pause maybe for a moment, trying to figure out, I guess, where she 
was. I don't think he could see too well. I mean, it didn't seem he could 
see her directly the way, you know, he was aiming. 
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Q. Now, what did Mr. Dail do after he fired the five shots? A. I 

really don't know then, after that. | 

Q. Did you see Mr. Dail leave? A. No. 

Q. Now, did you notice Mr. Dail's condition at the time, his ap- - 
pearance at the time he was next to you? A. He appeared to be drunk. 

Q. Did you smell any liquor on him? A. No. 

Q. When you say he appeared to be drunk, can you describe what 
you mean by that? A. Well, under the influence of alcohol. He didn't 
care what he was doing. He didn't seem to exactly know. 

* * * * * | 

Q. Well, how did you know he was drunk? A. I was only vi by 
his actions. 

Q. What was his actions that led you to believe that he was drunk? 
A. The things he said and, of course, having the gun and start to shooting 
and just the way he walked around and saying things — what he said to 

me. He sounded like he was drunk. 

Q. In other words, is that the only things that led you to think 
that he was drunk? Is that the only things, because of his actions and 


things that he said and when he started shooting? A. Yes, sir. 
* * * * * | 


January 24, 1962 


* * * 


LEE JOLLES 
called ag a witness on behalf of the Government and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: : 
* * * * * | 
Q. Now, directing your attention to August 1st of last year, were 
you at 1025 Vermont Avenue, Northwest, sometime in the afternoon 
around five o'clock? A. Yes. 
Q. And while there did you have occasion to participate in the 
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apprehension of one Garland G. Dail? A. Yes. 

Q. Will you take a look in the courtroom today. and see if you see 
that person you participated in apprehending and holding until the police 
arrived? A. Do you want me to pick him out? 

Q. I want you to point him out, if you please, sir, if you see him 
in the courtroom. A. Well, the person who looks. most like that person 
is in the brown suit, but he seems to have lost a considerable amount of 
weight (pointing). ot. tae 

MR. BLACKWELL: May the record show, if Your Honor please, 
the witness has pointed out the defendant as the one who looks most like 
the one he apprehended and held for the police? I'd like for the record 
to so reflect that. 

THE COURT: The record may so indicate. 

BY MR, BLACKWELL: 

Q. Will you tell His Honor and these ladies and gent lemén of the” 
jury, sir, just what you did in connection with the apprehension and hold- 
ing of this man until the police arrived? A. I tried to talk him into 


giving me the gun. He hada gun. And he wasn't receptive — he wasn't _ ae 


pleased with this idea. But someone had a hammer, it seemed that PENS 
one else had a hammer. And I thought if I could get the gun from him we 

could settle this and no one would get hurt. But he was still not 
receptive. I then came toward him. When I did he took the gun and put 
it in his pocket. I grabbed him in a wrist lock and pushed him against 
the wall, reached into his pocket, took the gun from his pocket and put it 
in my pocket and held him against the wall. And someone said they had 
sent for the police. 

* * * * * 

Q. Upon the arrival of the police what did you do with the gun you 
had taken fromthe pocket of the defendant? A. I took it from my pocket 
and handed it to a uniformed policeman. 

Q. Now, I show you what has been marked as Government's Ex- 
hibit No. 1 for identification and ask you, sir, if that is the gun or one 
with a striking resemblance? A. Yes, it was an automatic, very definitely , 
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and I thought a .25 automatic. I think that's what this is. 
* * * * 
CROSS-EXAMINATION 
BY MR, GUERVITZ: 
* * * * * 
Q. Now, when you first observed the defendant, what was he doing? 
A. He was pointing the gun at the other men and threatening them, and I 
guess they were trying to talk him into putting it away or giving them the 
gun. 
Q. He was pointing the gun at the other men? A. Yes, very 
definitely. 
Q. And how many men were there, sir? A. I said two or three. 
* * * . * * 
Q. Mr. Jolles, you say Mr. Dail was pointing this gun at one of the 
men. Do you know which man he was pointing this gun at? A. He wasn't 
pointing his gun at any particular man. He was pointing his gun at every- 


body who seemed to want to stop the confusion. 
* * a * * 


Q. Now, with respect to sobriety, were you close enough to be able 
to render an opinion whether this man had been drinking? A. I didn't 
smell liquor on his breath, if that's your question. 


Q. Was his actions unusual, in your opinion? A. Well, he was 

very definitely emotionally upset. He was mad. 
* * * * * 

Q. Did he offer any resistance to you? A. Yes, he did at the very 
beginning. | 

Q. What did he do? A. Well, when! grabbed him he pulled back 
and went for his pocket. But, now, you see -~- 

Q. He did what? A. He pulled back and went for his pocket. He 
had put the gun in his pocket. And he tried to pull away from me. Then 
he calmed down. 

Q. Now, how did he get the gun out of the,pocket? A. I reached 
in and took it out of his pocket. _ | 


28 


Q. Did the man say anything to you? A. Ican remember only that 


he wanted me to let him alone. He wanted to leave, let him go. 

Q. Did he say anythirg else that you recall? A. No. 

Q. Now, when you got the gun out of the pocket, you say you handed 
it to an officer? A. We waited, and when the officer arrived I handed it 
to the officer. They came in a patrol wagon. 

ok * * 
ARTHUR H. BOGGS 
called as a witness on behalf of the Government and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 
a * * * * 

Q. *** You are a member of the Metropolitan Police Department 
assigned to the No. 2 Precinct, are you not? A. Yes, sir. 

Q. And I believe you were so assigned on August the 1st of last 
year, is that true? A. Yes, sir. 

Q. And what were your hours of duty on that particular day? 

A. Working the four to twelve tour of duty. 

Q. And what type of duty were you performing? Were you a patrol- 
man, a scout car man, or a patrol wagon man? A. Assigned to the patrol 
wagon, sir. ) 

'Q. Now, did there come a time when you received a call ora 
direction to respond to the 1000 block of Vermont Avenue, Northwest here 
in the District of Columbia? To be specific, 1025? A. Yes, sir. 

Q. And did you so respond? A. Yes, sir. 

Q. Upon your arrival there what did you observe and what did you 
hear? Tellus, please. A. Upon approaching that address I noticed a 
large crowd of people gathered outside the address of 1025 Vermont Ave- 

nue. When I got out of the patrol wagon I proceeded to the entrance. 
I observed two men holding one man by the arms up against the building 
wall there. 

Q. Now, will you take a look around this courtroom today, Officer 
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Boggs, and tell us whether or not you see that man who was being held? 
A. Yes, sir, I do, sir. : 

Q. Will you point him out, please? A. Mr. Dail, over there 
(pointing). 

Q. Where is he seated? There are three men over there. A. To 
the right of his attorney, Mr. Guervitz. 

Q. How is he dressed? A. He has a brown suit on, brown necktie. 

MR, GUERVITZ: We will concede that — 

MR. BLACKWELL: If the Court please, the defense counsel, Mr. 
Guervitz, concedes that the witness has identified the defendant. I would 
like for the record to so reflect. 

THE COURT: The record may so indicate. 

BY MR. BLACKWELL: 

Q. Proceed, Officer. A. I immediately went back to the patrol 
wagon and got my handcuffs out of the glove compartment. I went over 

and put them on Mr. Dail. At that time the man handed me a .25 
caliber pistol. | 

Q. Who handed you the pistol? A. Later identified as Mr. Jolles. 

Q. I now show you what has been marked as Government's Exhibit 
No. 1 for identification and ask you to take a look at that exhibit and tell 
us what that is, first? A. It's a .25 caliber Astra automatic pistol. 

Q. Have you seen it before today? A. Yes, I have, sir. 

@. When and where? A. On the scene, when Mr. Jolles handed it 
to me. 

@. And what did you do with it after he handed it to you? A. I put 
it in my pocket until later on. I put my initials on it for identification. 

Q. Did you examine it thoroughly? A. Yes, Idid, sir. 

Q. And now I show you what has been marked as Government's 
Exhibit No. 1-A for identification, with the contents. Will you check the 


contents of that envelope and tell us if you have seen those before? 

A. Yes, I have, sir. 
Q. What are those? A. It's one clip, empty, with my initials on it 
for identification; another clip with six live rounds of ammunition 
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in it, with my initials on it for identification. 
Q. Now, where did you get those clips? A. The empty clip was 
in the pistol when Mr. Jolles handed it to me. Later on, at the Precinct, 
when Mr. Dail was being booked, I took him upstairs for further ques- 
tioning. I padded him down, searched him, and I come upon this clip with 
six live rounds of ammunition in his pocket. 
Q. Is there anything further in that Governinent’s Exhibit 1-A? 
A. Yes, sir, there is some empty cartridge shells and lead slugs from 
one of the cartridge shells. 
Q. Where did you recover that lead slug? A. On the floor inside 
the office building where the incident occurred. 
Q. And where did you recover the spent shells? A. On the floor. 
Q. Thank you, sir. Now, did you at any time attempt to interrogate 
the defendant shortly after you arrested him? A. Yes, sir, I did, sir. 
@. And did he make any statement to you concerning the shooting? 
A. Lasked him several questions. I asked him his name. He refused to 
give it to me. I asked him where he lived. He refused. I asked him 
where he was born. He refused. I asked him why he did the shooting. 
He said that he didn't know. 
* * * * 
CROSS-EXAMINATION 
BY MR. GUERVITZ: 
Q. Officer Boggs, when you took Mr. Dail into custody did he give 
you any — did he resist in any way? ‘A. None whatsoever. 
Q. When he refused to give you his name did he say anything or 
just said no? A. He just said he didn't know. 
Q. Didn't know. He said he didn't know his name? A. That's right. 
Q. And when you asked his address, what did he say? A. He said 
he didn't know. 
* * * * * 
Q. Also you asked him why he did the shooting and you stated he did 


not know? A. That is correct. 
* * 
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THE COURT: The stipulation is that the defendant did = have a 
license to carry a gun? 

MR. BLACKWELL: That is correct, Your Honor, and I wish to 
offer this exhibit in evidence at this time, Your Honor. 

* * * * * 
MR. BLACKWELL: May it please the Court, ladies and gentlemen 
of the jury, it has been stipulated by and between the defense counsel and 
the Government's representative, and approved by the Court, that this 
stipulation be admitted in evidence and it has been admitted. 
This document reads as follows: 
"The Government of the District of Columbia 
"Metropolitan Police Department 
"January 22nd, 1962 
"This is to certify that all records of the Metropolitan Police 
Department for application to carry a pistol in the District of Colum- 
bia have been searched for the following described person: Garland 
G. Dail, 2932 M Street, Southeast; Sex, male; Color, white; Age, 46. 

"According to the records of this Department the above-named 
person did not have on August 4th, 1961, a license to carry a pistol 
in the District of Columbia, nor does he now have such a license." 

Certified as correct by Howard V. Covell, Deputy Chief of Police, 


Executive Officer of the Metropolitan Police Department. 
* * * * * 


MR. GUERVITZ: Your Honor, first I want to make a motion for 
directed verdict on the second count, with assault with intent to kill, on 
the ground that the Government has failed to prove an intent in view of 
the fact that some of the Government witnesses had placed the bullets — 
that the shots were apparently fired wildly. There was no indication of 
any criminal intent from the witnesses’ testimony, if you are going to 


take all of the testimony as a whole. 

THE COURT: The motion is denied. I think this is a jury question 
as to whether intent to kill can be drawn from the facts. In fact, lam 
going to instruct the jury that whether or not intent to kill existed is a 
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matter to be inferred from circumstances or even from the act itself. 


When a person fires a gun in a comparatively small room with two 


people in it and he fires it in their general direction, even without aiming 
or putting it on the beam, so to speak, in the direction of anyone, I think 
the jury can say that'he intended to kill. After all, if they had not ducked 
underneath the table or counter or whatever it was, they might have been 
killed. 

* * * * * 

MR. GUERVITZ: Your Honor, on the first count, assault with a 
dangerous weapon, I would say, Your Honor, if assault with intent to kill 
goes to the jury, then the count of assault with a dangerous weapon should 
go out because in my mind that is merged into one particular charge. 

THE COURT: Well, if you fire a gun at someone, even though the 
bullet does not hit him, that is still assault with a dangerous weapon. 

MR. GUERVITZ: Then will His Honor instruct the jury to the ex- 
tent that they could find him guilty of the lesser count, or would you say 
that there are two — 

THE COURT: My thought is this, Mr. Guervitz: Instead of instruct- 
ing the jury that they could find the defendant guilty on one of the two 
counts but not on both, I am going to leave both to them; and if they find 
him guilty on both counts, I will impose concurrent sentences. That is a 
simpler matter than to pose that problem to the jury. 

* * * * * 

MR. GUERVITZ: Your Honor, for the record, I neglected to make 
a general motion for directed verdict on all counts. 

THE COURT: Motion denied. 

* * * 
LOWELL E. BAILEY 
called as a witness on behalf of the Defendant and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GUERVITZ: 
Q. Mr. Bailey, will you give your full name and address, please? 
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A. Private Lowell E. Bailey, assigned to the Metropolitan Police Depart- 


ment, Fourteenth Precinct. 
* * * * * 


Q. Officer Bailey, did you have occasion to see the defendant, 

Garland Dail, on or about June 28, 1960? A. Yes, sir, I did. | 
* * * * * 

Q. What time of the day or night was it that you saw Mr. Dail? 
A. About 12:43 a.m., June 28, of 1960. 

Q. And where did you see Mr. Dail? A. Ina parked automobile 
in front of 2932 M Street, Southeast. 

Q. And would you tell us under what circumstances you =e to 
that particular address? A. I was riding ina patrol car. We received a 
radio run to that address. Upon arriving at that address a woman iden- 
tified herself to my partner and myself as Mrs. Peggy Dail, stated that 
her husband was in this parked automobile and she wanted us to talk with 
him. ! 
Q. And did you talk with Mr. Dail on that occasion? A. We ap- 
proached Mr. Dail and asked him what was wrong, why he was sitting in 
his automobile at that time of the morning. He stated that someone had 
stuffed a corpse down the chimney of his house. He stated that there was 
a corpse in his bed, that his neighbors were trying to wire up his house | 

and dig it out. The house was just across the street. I could see 
no evidence of construction going on. | 

Q. Did you investigate to see whether there was a corpse in the 
bed? A. No, sir, I didn't go inside the house. | 

Q. Why didn't you do that, sir? A. Mr. Dail was on the street and 
I wanted to stay in his presence at that time, sir. | 

Q. What was that? A. I wanted to stay in the presence of Mr. 
Dail. I didn't go inside. 

Q. When you say Mr. Dail was in an automobile, was he under the 
driver's wheel or was he in the back of the car?’ A. He was in the front 
seat of the automobile. He was under the wheel and then he moved to the 
passenger's side of the vehicle. : 
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Q. And how was he dressed on that occasion? A. He hadona 
pair of brown pants and a T shirt. I don't recall whether he had ona 
jacket or not. 

Q. Did you question Mr. Dail any further after he made these state- 
ments? A. Lasked him if he had any idea who had put this corpse down 
his chimney or put the corpse in the bed with him. I never heard him 

mention any names; he just said they. 

Q. They? A. He just said they. I don't know who he was referring 
to, but he said they. 

Q. And what did you notice of his person, that is, his facial expres- 
sion and so forth? Did you notice anything unusual? A. He hada glassy 
look about his eyes, vacant stare. His speech was a little incoherent at 
times. 

Q. Could you tell whether or not Mr. Dail had any odor of alcohol 
on him? A. I was unable to detect any odor of alcohol. 

Q. And to your best judgment he was not intoxicated? A. No, sir. 

* * * * * 

Q. Now, after you had talked with Mr. Dail and noticed his ap- 
pearance, did you come to a conclusion what you should do with Mr. Dail? 
A. Yes, sir; as a result of our conversation I charged Mr. Dail with 
mental observation at that time, called for a wagon and had him trans- 
ported to D. C. General Hospital for examination. 

Q. Did you take Mr. Dail to the D. C. General? A. No, sir, he 
was transported in a patrol wagon. 

THE COURT: What was your answer? 

THE WITNESS: I did not transport him. He was transported ina 
patrol wagon. 

* * * * 
CROSS-EXAMINATION 
BY MR, BLACKWELL: 


* * ok * * 


Q. Did I understand you to say that you arrested the man on July 
28, 19607 A. June 28th of 1960. ; 
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Q. Do you know whether or not — some time around August 9th, 
do you know of your own personal knowledge, that he was discharged from 
the hospital as competent? A. No, sir, I don't. 

Q. Now, you say you did not detect any odor of alcohol on 1 his breath 
at the time you arrested him, is that correct? A. No, sir, I didn't. 

Q. But you don't know for sure whether or not he was intoxicated 
or not,do you? A. I detected no odor of alcohol. 

Q. But there are some things to take the odor of alcohol oft of a 
person's breath? A. Yes, sir, I understand there are. | 

Q. So, he could have very well been intoxicated, as far as you know, 
could he not? A. There is a possibility. 

Q. And you only did what a good officer would have done under the 
circumstances, sent him over to D. C. General Hospital for a check, 
mental observation, is that right? A. I hope so. 

* * * * 
JASPER R. DAIL 
called as a witness on behalf of the Defendant and, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GUERVITZ: 


* * * * * 


Q. Mr. Dail, are you related to the defendant, Garland Dail? 
A. Brother. 
Q. Now, calling your attention to June 28, 1960, were you present 


at the time of an incident concerning your brother on M Street, Southeast? 
A. Yes, sir, I was. | 

Q. Now, previous to that occasion had you noticed any cmusuad 
behavior by your brother; and, if so, when is the first time you noticed 
that behavior? A. Well, the first time of his behavior of that kind was — 
well, I don't remember the exact date, but, anyhow, it was two to three 


or four weeks before then. 
* * 
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Q. All right. What happened about two or three or four weeks 
before June 28? A. Well, he got in condition, act like he was partially 
paralyzed. His speech, he couldn't half talk, you couldn't half understand 
him. Sometimes he didn't recognize me. 

Q. Now, would you tell His Honor and the jury the first time you 
noticed this peculiar — this unusual action and where it took place? 

A. Well, it was at his home. 

Q. Where was that? A. It's on M Street, Southeast. I don't know 
the exact house number. 

Q. And what time of day or night was it that you noticed this? 

A. It was at nighttime that I went over there. I went over there 
from work, from Coral Hills. 

Q. And what did you notice and can you place the date, that is, the 
month, as closely as possible to June 28? A. It was either the last of 
April or the first of May. 

Q. And what did you notice about your brother and what was his 


actions? A. Well, his action was that, as I say, he looked like, to me, 


there was partially paralyzed. I mean, his walk, the way he walked and 
the way he talked. 
* * * * * 

Q. Now, could you state whether or not he had been drinking on 
that occasion? A. I couldn't say that he had been drinking. I didn't see 
him take a drink. 

Q. Did he have a smell of alcohol on his breath? A. Not at that 
time. 

Q. And what else did you notice about him other than the fact that 
you just stated he acted like he was paralyzed and couldn't tak? A. The 
only thing, that he didn't know me part of the time and part of the time 
he did. 

Q. What did you do about it? Did you do anything about his condi- 
tion? A. Well, his wife asked me would I come over there and stay with 
him, which I did. 

Q. Did you stay with him? A. I stayed over there at nights. I'd 
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come from work to his home, stay with him, help him upstairs, kind of 
help look after him. | 

Q. And do you know whether he was working during that period? 
A. Well, the condition that he was in at that present time he ie able 
to work. 


Q. And you stated that he did not know you part of the time? 


A. Part of the time he didn't know me. 
* * 4 * * 


Q. That was, you stated, the last of April, first of May. At any 

time after that did you notice any peculiarity about his actions? 
A. Well, at the time he was committed to the hospital I went over there 
and stayed about a week before that time. 

Q. Yes. What happened during that week? A. Well, he wasn't 
able to get around too good. He wasn't able to walk well. I mean, he 
couldn't half walk. And part of the time he knew me then and part of the 
time he didn't. And he got so bad there that we tried to get him to go to 
the hospital and see what was the matter with him. In fact, the night that 
he was taken to the hospital, me and my brother both, my so brother, 
was over there trying to get him to go then. 

Q. Now, you say it was a week before June 28th. Did he eos with 
you -- did you stay there continually from the week before to June 28th 
with your brother? A. All except on weekends. I was working on 
weekends. | 
Q. Now, on June 28 what did you notice about your brother and what 
time of the day or night was it? A. Well, I had been there during the 
day and that night. 

Q. What happened that day? A. Well, he got so he didn't know 
me or anybody else, and he was thinking that someone was after him or 
somebody was after him, and -- | 

* * * * 

Q. Did he tell you who was after him? A. He didn't say who. 
He'd look at me and said, "There's a man after me." | 

Q. And did he know you on this occasion? A. No, he didn't. 
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Q. And what happened afterwards? A, Well, he went out on the 
street and I went out ‘and tried to get him back to the house. He wouldn't 
go back to the house. He didn't know me. He was jumping behind this 
lady's shrubbery there in the yard, up on the corner. He wouldn't come 
out from behind the shrubbery. He'd say, "I see you, I know you are 
trying to get me." He didn't know who I was. 

Q. Now, do you know whether or not Mr. Dail was drinking on June 
28th or just prior thereto? A. If he did, I didn't see him take a drink 
and I didn't see any around the house. 

Q. Did you get close enough to smell his breath? A. I was close 
enough to smell his breath. I didn't smell any alcohol on him. 

* * * - * 

Q. Well, let me ask you this, sir, From the time your brother 
came out of St. Elizabeths Hospital until the present time -- Strike that -- 
until the time on August 4th, 1962, when he was arrested, had you noticed 
anything unusual about his behavior and his condition ? A. Only a 
couple or three times. I mean, after him and his wife separated he 
asked me to come and stay with him, which I did. I went over to his 
house and stayed there with him, and the only thing that I noticed was out 
of the way was sometimes he called me Buddy. 

Q. And who was Buddy? A. That's his boy's name. 

Q. And on occasions he would call you Buddy. What was his 
actions ? A. Well, he'd mostly be sitting in the dinning room or living 
room. He'd want something or he'd ask me, Buddy, get me whatever it 
is he’d want. 

Q. Would you say anything to him? A. I'd answer him, yes, or 


go ahead and get whatever he want. Maybe he'd want a match or some- 
thing. He'd ask me to get it or what wasI doing. I probably might be in 
the kitchen washing dishes. He'd come in there and maybe want a glass 
of water or a glass of tea. 


Q. Isthere any resemblance between you and his son Buddy? 
A. No, we don't favor. 
Q. Now, when would you say was the last time, to the best of your 
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recollection, that your brother called you Buddy? A, Well, let's see. 
1 left from his house about two weeks before that he was arrested the . 
last time. : 

* * * 

CROSS-EXAMINATION 


BY MR. BLACKWELL: 
* * ‘ * * 


Q. You were present on June 28 when your brother behaved some- 
what unusual, is that right ? A. Yes, I was there. : 

* * * : * 

Q. Now, I believe you stated that you had been trying to get him to 
go to the hospital just before then? A. We had, me and my brother 

Charles Dail. | 

Q. Which particular hospital? A. No particular hospital; just 
so we could get him somewhere to see what was wrong. 

Q. You didn't suspect anything was wrong with him mentally, did 
you? A. Well, I knew he didn't know what he was doing. | 

Q. Well, why didn't you make an effort to get him ina mental 
institution rather than just an ordinary hospital, if you thought something 
was wrong with him mentally? A. Well, I knew he didn't know what 
he was doing and we did try to get him into a hospital to see what was 
wrong. | 

* * * \ * 

Q. By the way, is your brother a heavy drinker ? A. He drinks, 
yes. | 

Q. Pretty heavy, doesn't he? A. No heavier than I do, I'd say. 

Q. Well, how heavy do you drink? A. I'd say about = heavy as 
any normal person that does drink. 

Q. You drink as heavy as any normal person would arink? 


A. Yes. 
* * * 


Q. Now, your brother was committed to the hospital, is ‘that 


correct ? A. Yes. 
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Q. And did you go visit him while he was in the hospital ? 
A. Over in D. C. General, Yes. 
Q. And you gave them all the information you could about him ? 
A. Nobody asked me. 
* * 
Washington, D. C. 
Monday, January 29, 1962. 
* * * 
DR. JAMES A. RYAN 
a witness, called for and on behalf of the defendant, having been first duly 
sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GUERVITZ: 

Q. Dr. Ryan, what is your full name and address ? A. My 
name is Dr. James Ryan and my professional address is the D.C. 
General Hospital, Washington, D. C. 

Q. Are you connected with the D.C. General Hospital? <A. Yes. 

Q. In what capacity, doctor? A. My title is Assistant Chief 
Psychiatrist. 

Q. And how long have you been Assistant Chief Psychiatrist ? 

MR, BLACKWELL: May I interrupt at this time, if Your Honor 
please ? 

THE COURT: Suppose you come forward. 

MR. BLACKWELL: May it please the Court, if Mr. Guervitz is 
now attempting to qualify Dr. Ryan as a psychiatrist and qualified 

psychiatrist, the Government will gladly concede that Dr. Ryan is 
fully qualified and as an expert to testify in this case. 

THE COURT: I didn't understand your point, Mr. Blackwell. 

MR. BLACKWELL: The Government will concede that Dr. Ryan is 
fully qualified as a psychiatrist to testify in this case, Your Honor. 


* * * * 


BY MR. GUERVITZ: 


Q. Dr. Ryan, have you had an occasion to examine the defendant, 
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Garland Dail? A. Yes, I have. 
* ok * * 
Q. First, could you give us the dates that you examined Mr. Dail? 
A. Yes. I initially examined Mr. Dail in June and July of 1960: at which 
time he was a patient on my ward in the D. C. General Hospital. 
Then -- 
THE COURT: Will you give me that again, Doctor? 
THE WITNESS: In June and July of 1960 at a time when he was a 
patient on my ward in the D. C. General Hospital. 
BY MR. GUERVITZ: 
Q. Then when did you see him after that ? A. Then I examined 
Mr. Dail on two occasions last week. 
Q. What was the first occasion? A. I believe it was on Tuesday 
or Wednesday of last week. I believe it was Tuesday of last week. 
Q. And then what was the second occasion? A. Rather it was 
on two consecutive days. I believe it was Wednesday and Thursday of last 


week that I examined him. 


Q. And did you examine him again this morning ? A. Yes, I 


examined him briefly this morning. 

* * * H * 

Q. Drawing on the history given to you by the patient, your exam - 
inations of the patient, and drawing on your experience as a qualified 
psychiatrist, have you an opinion as to whether Mr. Dail was suffering 
from a mental disorder or mental disease on August the 4th, 1961? 
A. Yes, I do. 

Q. And what is your opinion ? 

* * * * 

THE WITNESS: It is my opinion that on that date he was suffering 
from a major mental disorder by reason of which he had lost rational 
control over himself. 

* * 

BY MR, GUERVITZ: 
Q. Doctor, do you have any name that you can attribute té this 
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disorder ? A. Yes. I would call it an acute psychosis. 

THE COURT: Well, there are various kinds of psychoses. 

THE WITNESS: Yes, Your Honor. And I would have to say that 
in my opinion it was one of two possible types. It was either a psychosis 
induced by consumption of alcohol in a man who already has what we 
would call chronic alcoholic brain disease -- it was either a psychosis 
on that basis or it was an acute paranoic type of psychosis. 

BY MR. GUERVITZ: 

Q. Now, can you give us the basis of your opinion on your findings, 
doctor? A. In order to do that, I will have to go back into the history 
as he gave it to me, and I will have four major points to make as I 
develop the history. 

The first element on which I rely in making a finding that he had 
this mental disease is the history of this marital adjustment with his 
present wife and with his first wife. Now, in his account of his marital 
adjustment, throughout his life he described to me many different 
instances in which he was confronted with overwhelming evidence of 
infidelity on the part of his wife. 


* * * * 


THE WITNESS: So that the first point on which I relied is the 
history of his marital adjustment in both of his marriages. Now, I 


mentioned that he had described to me many different instances in which 
he was confronted with overwhelming evidence of infidelity on the part -- 

* * * * * 

THE WITNESS: Now, the point which I wish to make, which I 
considered as evidence of a predisposition on his part to have a sickness 
is the fact, is the way in which he dealt with what he regarded as very 
definite evidence of unfaithful behavior, that is, his way of reacting to this 
situation in both of his marriages was to behave like an Ostrich. He 
would live with this evidence as though it really didn't exist. He would 
try to turn his back on it. He would say, yes I don't like it; a man 
wouldn't like something like that, and yet he wouldn't describe anger 
about these situations with both his first wife and his second wife. 
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Now, what I'm saying involves a question of degree. He described 


this really as a very extensive habit; in other words, a normal person 
may turn their back on something which they don't like. | 

THE COURT: No, doctor, suppose without arguing, suppose you 
just summarize the basis of your conclusion, that's all. | 

THE WITNESS: Yes, sir. So that my first point was there was a 
pattern on his part of denying troublesome situations by turning his back 
on them, and also a pattern of denying angry feelings. | 

Now, my second point in arriving at the diagnosis is that shortly 
before, some weeks before the time, the date of the crime with which 
he's charged, he began to have feelings of strange changes in his body. 
Technically the name for these feelings is feelings of depersonalization. 
Now, this is a very specific kind of psychiatric finding. In Mr. Dail's 
case he described it as though heavy weights were tied to his body, as 
though he was weighted down and could hardly move, and things: ‘seemed 
unreal. Now, feelings of depersonalization are a specific psychiatric 
finding which frequently occur just before a final psychosis, and the 
meaning which is attached to this symptom is that a patient is dealing 

with a rage reaction which is coming from inside of him self from — 
sources that he's not fully aware of. | 

Now, I found this condition then to be present just before the time 
of the crimes with which he's charged. Then, thirdly, the diagnosis 
which I made in regard to his condition -- I made two diagnoses. Regard- 
ing those, let me say that when I examined him originally at D.. c. General 
Hospital approximately a year before the date of the crimes with which 
he's charged, I then saw him in a state of acute psychosis which was 
related to chronic alcoholism. ; 

Now, this reaction which he had at that time was a very severe one. 
He was completely out of touch with his surroundings. The reaction had 
come on suddenly. He had delusions that people were trying to hurt him, 
that they were -- | 

THE COURT: Was that back in 1960? 

THE WITNESS: Yes, Your Honor. And he was then in a delusional 
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state in which he fought with the hospital staff because he felt that they 
too were out to hurt him. SoI had occasion to see him in a state of very 
disturbed behavior where he was indeed violent, and our diagnosis at that 
time was that this was the result of drinking too much over a long period 
of time, and that the excessive drinking had damaged his nervous system. 
The reason we made that diagnosis of damage to the nervous sys- 


tem is that he had an unusually prolonged illness. We see many patients 
who havea brief illness like this, but his was’ a prolonged one which re- 


quired several weeks of hospitalization. 

THE COURT: What do you mean by prolonged? How long ? 

THE WITNESS: It was one which required several weeks of 
hospitalization, Your Honor. 

THE COURT: Several weeks.? 

THE WITNESS: Yes. We are familiar with this kind of reaction 
which a person who drinks may have in three days. When they have it 
in the course of three days, we call it delirium tremens, but in his case 
the reaction required several weeks before a final cure came about. 

Now, medically speaking someone who has this profound an illness, 
someone in whom we make this diagnosis of brain damages secondary to 
drinking, may be able to carry on once they recover inajob. In fact, 
they are able to carry on in a job, but once they have shown this degree 
of effect in their nervous system, they are liable to have a breakdown 
again, and as a matter of fact we expect them to have a breakdown again. 
We expect that there will be further episodes of the same kind of psy- 
chosis as we saw during his hospitalization in July of 1960. Alsoa 

problem for a patient like this, which we always look for, is that 
they cannot drink as much as they used to drink. Once the nervous sys- 
tem is damaged they will become psychotic with a smaller amount of 
alcohol than they had previously been used to taking. 

Now, there was a history of use of alcohol during the year prior to 
-- during the year after he got out of D.C. General and St. Elizabeths 
Hospital. He was in both hospitals actually then, and after that he 
continued to drink. Then the final point on which my diagnosis of his 
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having a disease at the time of the crime with which he's charged is based 
on his description of having a blank in his memory at the time of the 
crime with which he's charged. 

Now, the weight that we have to give to that history, a peyshiatrist 
has in mind that the patient may be deceiving him; he may be saying this 
to avoid some trouble which he's in, or what we are very familiar with is 
that somebody who has had a complete breakdown in his personality 
invariably has a significant gap in his memory about his condition, not 
only at the time of the breakdown, but sometimes just prior to the break- 
down. This may be described by a patient as a blank in his memory. I 
felt that this was precisely the kind of blank in the memory which we would 
see in someone who has had a breakdown, and I might add that in discuss- 

ing his condition at the time of the crime I went back over his con- 
dition at the time, and just before his first admission to the D. C. General, 

and in all the accounts his description as to how the condition came on, and 
his description as to what he first remembered afterwards jibed perfectly. 
I know that he had a mental disease in July of 1960 and from this whole 
history I have the opinion that he also had a disease at the time of the 
crimes with which he's charged. | 
BY MR. GUERVITZ: 
Q. Now doctor, from — can you give an opinion whether ( or not the 


act with which he is charged was committed — was a product of the mental 


disease or disorder that you have described? A. Yes, I can. 

Q. And what is your opinion as to that? A. In my opinion the acts 
with which he is charged were the direct product of the mental illness 
which I have described. 

* * * 
CROSS EXAMINATION 
BY MR. BLACKWELL: 

Q. Dr. Ryan, I believe you testified that you examined this defend- 
ant back in 1960. You also examined him twice last week and once this 
morning briefly. Where did you examine him last week, doctor? 

A. I examined him in the cellblock in the basement of this building. 
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Q. What time of day was that? A. It was in the morning at 9:15 
to — well, actually one morning it was from 9:00 until 9:45; another 

morning it was from 9:15 until — 

* * a * * 

THE WITNESS: I examined him — one day actually it was in the 
noon hour from 1:00 o'clock or about ten minutes to 1:00, until twenty 
minutes until 2:00. That was the first time in which I examined him. The 
second time I examined him was in the morning of the following day from 
9:15 ;until twenty to 10:00. 

BY MR. BLACKWELL: 

Q. 9:15 until twenty of 10:00, twenty-five minutes — is that correct? 
A. Yes, that's correct. And then the third time was this morning for a 
period of ten minutes. 

Q. Ten minutes this morning? A. Yes, that's correct. 

Q. And as a result of this examination, these two brief examinations 
last week, and a very brief one this morning, you were able to form an 
opinion as to this defendant's mental illness, or mental condition rather, 
on August the 4th of last year? Is that correct, doctor? A. Yes, with 

the additional — I mentioned the examination at D. C. General Hos- 
pital in July of 1960. 

* * * * * 

Q. Isee. Well, how long did he remain at D. C. General Hospital 
on that occasion? A. He remained at D. C. General Hospital from the 
28th of June until the 7th of July at which time he was transferred to St. 
Elizabeths Hospital. 

Q. And you do know from the study of the records that they didn't 
find anything wrong with him at St. Elizabeths Hospital, don't you, at that 
time? A. I don't know that. 

Q. Well, didn't you get that information from him when you dis- 
cussed his case last week and this week? A. I would assume that he was 
found to have an illness for this reason — 

Q. Just a moment, I'm not asking for your assumption what you 


found. I want to know what you actually had at your disposal when you 
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arrived at your opinion in this case, doctor. A. Yes, sir. I knew the 
fact that he had remained at St. Elizabeths Hospital for several 
weeks prior to his transfer there from D. C. General Hospital, and I 


assume that there was some reason for — 
* * * * * 


Q. Now, doctor, you interviewed members of this man's family, 


did you not, before you arrived at your opinion, did you not? A, No. I 
spoke with his doctor, but I have not spoken with them. I attempted to 
reach a member of his family yesterday but Iwas unable to. — 

Q. As a matter of fact, the only background history of this man, or 
the history of this man's background, came from the defendant himself — 
is that correct - as far as you are concerned? A. Yes, that would be 
correct, ’ | 
Q. Don't you think that it would have been well for you to have dis- 
cussed this matter with members of his family, people who have been 
living around him over a period of years, in order to form a valid opinion 
in this case? A. No, I don't think that was necessary at all. : 

Q. Now, you just took everything he said to be accurate - — is that 
correct? A. Yes, I took what he said and the way he said it to be 
accurate. | 

Q. And of course when you examined him last week and this week, 
he knew he was under a three-count indictment at that time for the com- 
mission of crimes on August 4th, did he not, last week? A. Yes, that's 
correct. 

Q. And would you be able to ascertain, doctor, from such a short 
examination as to whether or not a defendant is malingering or not? 

A. Yes, I would. | 

Q And did you ascertain his profession or his voeation? A. Yes, 
I did. 

Q. And what did he do for a living? What was he doing a a living 
in August of 1960, if you know, doctor? A. He was at that time a barber. 

Q. And now did that have any effect on your opinion? You know 
the duties of a barber, do you not? A. Yes, Ido. 


48 


Q. And did you ascertain from any of his co-workers, or from any 
of his — I wouldn't say clients — any of the people he waited on whether 

or not he was a good barber? A. The only information I have on 
that point comes from his physician whom he consulted because of a worry. 

Q. Well now, just a moment. I'm talking about people he shaved and 
people whose hair he cut. Now, did he cut his physician's hair, to your 
knowledge? Did he shave his physician? A. Not to my knowledge, no. 

Q. Now, did he do any barbering or shaving while he was in D. C. 
General Hospital, do you know? A. No, he did not. 

Q. Are you sure of that? A. I would have to review the record 
because he did improve there towards the end of his stay. He might have, 
but I don't believe he did. 

Q. You don't recall whether he shaved you or not, do you? A. No, 
he has never shaved me. 

Q. Now, doctor, what was his first wife's name? A, I don't have 
that information. 

Q. Did you ask him his first wife's name? A. No, I did not. 

Q. When was he married to this first wife? A. I would have to 
check my notes on that. 

Q. You did ask him that last week? A. I would have to check my 
notes. 

THE COURT: You may consult your notes if you wish. 

(The witness examined his notes.) 

THE WITNESS: Yes, he was previously married in 1935 for a period 

of seventeen years, and he was divorced early in 1951. 
BY MR. BLACKWELL: 

Q. He was married for a period of seventeen years, married in 
1935 and divorced in 1951? A. Pardon me, Mr. Blackwell, I was reading 
from my notes and that is an exact statement as the patient gave it, which 


would be a characteristic slip of a patient who has alcoholic deterioration. 


Q. Oh, would you say if a person speaks right offhand, if you 
ask him when he was married and he said, "Oh, I was married for seven- 
teen years. I was married in 1935 and separated in 1951." — you would 
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say that's characteristic of a person suffering from a mental illness, sir, 


because of an alcoholic condition? Could it not have been just a bad 
mathematician, or at least he figured it incorrectly? A. It could except 
that I challenged his statement and found that he was actually confused, as 

I did at several other points in the history where he made errors 
in his recollection of dates. Each instance in the history where he made 
an error, and I challenged it, I found that he was confused actually. 

Q. Well, doctor, in your daily experience it's nothing unusual for a 
man sometimes not to remember the exact date he was married, and he'd 
been married fifteen or twenty years, is it? A. Oh, no, that is not at all 
unusual. 

Q. Pardon me? A. Not, that's not at all unusual. 

Q. So all of us remember our marriage dates then? A. No, I say — 

Q. Oh, you say it is not unusual? A. Thank you. So then this 
defendant didn't do anything unusual in that respect, did he? 

A. In that one instance, not necessarily, except that he eos 
confused when I challenged him on it. : 

Q. What do you mean confused? Did he get violent? A, “No; oh, 
no. He said that he wasn't so sure, and he seemed, he looked confused. 
He looked a little bewildered. | 

Q. That wasn't a malingering look, was it? A. Well, I hardly 

think so. 

Q. You recognize a malingering look right away, do you? A: I 
don't know that I'm familiar with the specific psychiatric entity which 
would be called a malingering look. I'm afraid I can't answer yok ques- 
tion about that. | 

Q. Doctor, you haven't had a malingerer in the field of psychiatry? 
A. Oh, yes, malingering is an entity, but a malingering look I'm not 
familiar with as an entity. 

Q. Well, how do you determine whether or not a person is malinger- 
ing if you don't take into consideration the way he speaks and the way he 
acts and various other movements about the defendant? Wouldn't his look 
be.a criteria as to whether or not he was malingering, some of the 
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criteria to determine whether or not he's malingering? A. Yes, as you 
have indicated there are many criteria which we have in mind which we 
look for, but I'm not familiar with the specific sign, as you call it, which 
you call a malingering look. 

Q. Very well, doctor. Now, when did he tell you he was married 
the second time? A. May I consult my notes? 


Q. Yes, doctor. (The witness examined his notes.) A. I don't 


immediately see it, see a specific date, but I recall his description. I 
will tell you what my ‘recollection of the second marriage is, because he 
described a period of' depression following a divorce from his first wife, 
and my recollection is that it was not long after that that he married his 
second wife. It may have been a period as long as two years. I would 
have to — 

* * * * * 

Q. Did he volunteer the information, or did you get any information 
from him as to whether or not a child or any children were born as the 
result of this second marriage? A. No, I don't have that information in 
my notes here. 

Q. Now, did you get any information as the result of the first mar- 

riage whether or not a child or any children were born? A. Yes, 
I do. 

Q. And how many children were born? A. One child in his first 
marriage. 

Q. I see. Now, did he tell you the age of that child now? A. I have 
it in my notes as twenty-five years old. 

Q. And have you had any occasion to discuss with that child, or the 
defendant's condition either last week, this morning, or when he was at 
D. C. General Hospital in 1960? A. Yes, I discussed this with him last 
week. 

Q. I say have you discussed it with the child? A. No, I have not. 

Q. And have you on any occasion ever talked to any of the mem- 
bers of his family? A. No, I have not. 

Q. And I believe you testified you have not talked to any of his co- 


51 


workers — is that correct? A. Yes, that's correct. 
Q. Nor have you discussed him with any of his former employers? 
A. Yes, that's correct. 
Q. And have you talked to either one of his wives, that is, his 
former wife or his present wife? A. No, I have not. 


Q. You have relied solely on information that came from the de- 
fendant himself in order to determine that he is suffering with an acute 
psychosis, one of two possible types — is that correct? A. No, I did talk 
with the physician who was treating him. 

Q. Well, now, was this a psychiatrist or just a M.D. specializing 
in general medical disorders? A. Yes, he was an M.D. 

* * * * x 
THE WITNESS: His physician is an M.D. in general medical 
practice. | 

* * 
BY MR. BLACKWELL: 

Q. And how long had he attended the defendant, that is, this physi- 
cian? A. For some time prior to his first hospitalization at D, Cc. 
General Hospital in June of 1960, and through that time, subsequent to 

that time, up until the present time. 

* * * * * 

Q. Thank you very much, sir. Now, you say that this man is 
suffering with an acute psychosis, one of two possible types. What is it, 
you haven't definitely decided on just what this man is suffering with? 
A. I feel that it would either — in my opinion he has one or the other. 


I would have to say this, that these two types of psychoses often, even 


with all of the information and even if we were attending the patient right 
through the illness, we might have difficult[y] in differentiating these two 
types of psychoses. These are two related types of psychoses, an and it 
would be largely a question of how much alcohol or whether there was 
drinking at the time. 

THE COURT: May I ask you specifically what are the names of the 


two types of psychoses? 
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THE WITNESS: Yes, Your Honor. One would be a psychosis, 
secondary to consumption of alcohol. This is a psychosis which is for- 
merly known as a state of pathological intoxication. 

THE COURT: Well, now that is a very temporary thing, isn't it? 

THE WITNESS: Yes, Your Honor, that would be indeed temporary. 

THE COURT: And that is what he was suffering from in June and 
July, 1960, is that correct? 

THE WITNESS: No, Your Honor, that would be — the psychosis 
secondary to intoxication is even a more transient reaction than the one 
which he had in June and July of 1960. 

THE COURT: Well, now, what is the other possibility? 

THE WITNESS: The other possibility is that he had a paranoic type 
of psychosis. 

THE COURT: I know, but what is the name of it? 

THE WITNESS: This would be the name, acute paranoid psychosis. 

THE COURT: And you are not sure which it is? 

THE WITNESS: No, Your Honor, it could be either one. 

BY MR, BLACKWELL: 

Q. But they are widely different, are they not, doctor, a paranoid 

psychosis and an alcoholic psychosis, are they not? A. No, they 


may be very similar inform. They may be exactly the same, and the 
only distinguishing feature may be the amount of alcohol which a person 
had before the acute breakdown. 

Q. Well, isn't it a fact, doctor, that there's no way in the world for 


a person whose suffering with secondary alcoholic intoxication, secondary 
alcoholic psychosis, without having actually being — unless he was an 
alcoholic, yet on the other hand, a person may suffer with a paranoid 
psychosis without ever taking any alcohol, isn't that true? A. Oh, yes, 
that would be true. 

Q. So there is a vast difference between the two, is there not? 
A. There is a difference. The individual who drinks, he may suffer from 
either one. 

Q. And the defendant does drink — is that right? A. There isa 


53 
history of alcoholism, yes. 

Q. Well, now, doctor, you emphasize this as an acute psychosis. 
Acute psychosis as distinguished from a chronic psychosis would indicate 
that this is something which has not been in existence over a long period 
of time, would it not, or it’s not something that just is permanere Is 
that correct ? A. Yes, that's correct. 


Q. All right, well now that being true, how are you able at this 
late date to arrive at a conclusion that this man was suffering with a 
mental illness on August the 4th, 1961? A. As 1 indicated in my 
previous testimony, there were two elements preceding this period of 
time which we would, one of which we would call strongly predisposing, 
that is, the history of how he dealt with his marital tensions. More con- 
vincing than that from a psychiatric point of view was that he suffered 


from a sympton of depersonalization. 

THE COURT: Now what does the word ndepersonalization” mean ? 
You know, after all, you are not before a technical group here. We are 
all laymen so far as psychiatry is concerned. : 

THE WITNESS: Yes, Your Honor. This is a symptom in 1 which a 
person feels that strange changes are taking place in his body. | There 
are different forms in which the symptom may occur. The patient may 
describe very heavy feelings. They may describe like they are weighted 
down. Both of these were described by Mr. Dail, a feeling that things 
were unreal, that he was changingsomehow, and as he describe it, a kind 
of a scum or film before his eyes. All of these descriptions of his condi- 
tion I would say are characteristic of this specific psychiatric condition 
which we call depersonalization. As simply as I could put it is that it is 

a loss of one's sense about his own person, a loss of one's proper 
image of his own person. | 

BY MR. BLACKWELL: 

Q. Well now, doctor, this defendant's version of his depersonaliza- 

tion pertained to August the 4th or around about that time, did it not ? 
A. Well, he had this symptom for several weeks prior to that time. 
Q. And you received this information from him last week and this 
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weeks prior thereto, is that correct ? A. Yes. He was not able to 
describe his condition on the 4th of August. The last recollection that 
he had was --- 

* * * * 

THE WITNESS: He described his symptom over several weeks, 
but not on August 4th. 

BY MR. BLACKWELL: 

Q. Well now, has he described how he felt since then? 

Does that same feeling continue? A. No, he has not had that 
kind of reaction since then. 

Q. But he indicated to you he can remember quite well how he felt, 

certain physical feelings a few weeks before August the 4th of last 
year? A. Yes, he did. 

Q. Now, doctor, going back to this marital relationship and this 
infidelity, you said that -- in fact, you described him as a person who 
was able to withhold any ill-feelings on a matter of that kind, did you not; 
notwithstanding he had this information, he could withhold -- his pattern 
was to turn his back onthe evidence he had at his disposal and to with- 
hold any ill-feeling ? A. Yes, sir. 

Q. How do you arrive at a conclusion that this defendant is that 


type of a person? A. Well, actually he described a number of specific 


instances and gave me the evidence which he had in his hand at those 
times, and I would ask him how he felt about this, and then in his response 
I could see that his response was different from the normal response we 
might expect a man to have. 

THE COURT: You assumed that he was telling you the truth? 

THE WITNESS: Yes, Your Honor. 

THE COURT: He might have been telling you something that wasn't 

true, might he not have? 

THE WITNESS: In my examination of him I had at all times in my 
mind this possibility. This was one of the factors which I had in my 


diagnostic purview, and I feel convinced that he was telling me the truth. 
* * * * 
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Q. Now, did you ever ascertain from him whether or not a had 
been a separation? A. Yes, I did. 

Q. And did you ascertain from him who was the party who left ? 
Did he leave his wife because of this infidelity or did she leave him for 
some other reason? 

MR. GUERVITZ: Your Honor, I would like to know which wife -- 

MR. BLACKWELL: I'm talking about the second wife, Your Honor. 

THE COURT: Yes, you are asking what the defendant told the 
witness ? 

MR. BLACKWELL: Yes. 

THE COURT: I think that is a proper question. 

MR. BLACKWELL: Relative to the second wife who is the victim 
in this case. 

THE COURT: Very well. 

THE WITNESS: He described two separations. 

BY MR. BLACKWELL: 

Q. Well, I'm only interested in the separations. I'm not asking 
concerning what he said about his wife. I only want to know when they 
separated. 


What were the two separations? A. On one of them he 
gave -- on the first separation, which he said was in September 1959 for 


seven months, I don't have in my notes the precise reason for that separa- 
tion. I do have the reasons concerning the second separation. : 

Q. When was the second separation ? A. Now, regarding the 
second separation, again he gave me two dates. He said originally that 
it was in May, May 20th. He described the second separation and then 
he went back and corrected himself and he said it might have been the 
20th of April. | 

Q. Well now that wouldn't have any significance as to whether he's 
of sound mind because he got confused on the dates of his separation, 
would it, within a month of each other? A. Well, again taken in isola- 
tion it might not mean anything, but since this happened at so many points 
in the history, that there was this confusion on dates, and since this was 
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so recent I feel it is evidence of the condition of alcoholic deterioration. 

It's not in and of itself conclusive evidence of it, but it is part of 
the whole picture of a person who has some brain damage. 

Q. Yes. Is it a fact that after you get these various discrepancies, 
if you can get enough discrepancy, why then you will have some basis for 
concluding that he's mentally ill — is that right? A. Well, this is one 
of the bases for finding that sort of thing. 

Q. All right, now he finally told you April the 20th was the date of 
the separation, the second separation — is that right? A. Yes, that's 
correct. 

Q. Now, did he tell you anything about his wife leaving him or did 
he leave his wife? A. He described this as his wife leaving him. 

Q. And did he also tell you that they were purchasing a home? 

A. Yes, he did. 

Q. And did he tell you that after she left that he retained an attor- 
ney and she retained an attorney and that there was a property settlement 
as a result of this separation, real estate property settlement? A. He 

described — 

THE COURT: No, did he tell you that? 

THE WITNESS: I can't say it was a settlement. He described deal- 
ings in regard to the property, but he did not tell me it was to effect a 
settlement. 

BY MR, BLACKWELL: 

Q. Well, let me ask you this: did he tell you that the property was 
actually sold and that they held the property as tenants by the entirety or 
joint tenants, husband and wife, tenants by the entirety? A. We didn't 
get that far into the legal details of the property. 

Q. Well, did he indicate that he was displeased over this property 
sale? A. Yes, he was displeased. I noted there was a dispute over the 


property and he was displeased at his wife's attorney. 

Q. And did he tell you when this property sale took place? A. No, 
he did not. 

Q. He told you that it took place last year, did he not? A. No. 
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Q. I mean in 1960, did he not? A. Oh, he did tell me about an 
agreement regarding the property in 1960. That's correct; he aid tell 
me that. | 

Q. And that was after he had been discharged from the hospital, 
was it not? A. Yes, that's correct. 

Q. And title was passed and everything, and he executed a valid 
deed in this case. Did he tell you about that? A. Yes, he did tell me 
about this agreement. 

Q. And he didn't tell you about accusing his wife of any infidelity 
at that time, did he? A. Yes, he did. 

Q. And yet he agreed to go through with the sale of this property? 


A. Yes, he did. 
Q. Now, doctor, would you be in a better position to determine 


whether or not this man was mentally ill on August the 4th, and: if he was 
mentally ill on August the 4th, if his mental illness was the product — I 
mean the crime was the product of his mental illness, these crimes he 
committed, if he did commit these crimes — would you be in a better 
position to render a valid opinion if you had had this man under observa- 
tion in your hospital and with the various attendants making reports and 
data being taken daily, than you would by coming here and talkitg to the 
man for twenty minutes or ten minutes? 
185 MR. GUERVITZ: Objection, Your Honor. 

THE COURT: Objection overruled. 

MR. GUERVITZ: I think it is not a fair question. 

THE COURT: You may answer. 

THE WITNESS: In answering may I edit the question because - 

THE COURT: No, you may not edit the question. That is one thing 
you may not do. | 

MR. BLACKWELL: Nobody can edit my questions except the Court. 

THE COURT: It seems to me it is a perfectly simple question. It 
is capable of a yes or no answer. However, you may answer it in your 
own way, but you have to answer that question. 
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THE WITNESS: Yes, Your Honor. The question was based on the 
ten and twenty minute examinations. 

MR. BLACKWELL: I think one was thirty-five minutes; I'm sorry. 

THE WITNESS: One of them was actually forty-five or fifty minutes. 

BY MR. BLACKWELL: 

Q. Very well. A. And the other one was for twenty-five minutes, 
and the third was for ten minutes, and then I had an opportunity to have 

him under my care for a period of ninety days a year prior to this. 

* * *x * * 

THE WITNESS: I would say that based on this kind of an examina- 
tion I have a valid opinion. However, if I had the opportunity to see him 
right after or right at the time of the crimes with which he was charged, 
I might have what I would call a completely certain opinion. I made the 
distinction — I knew that he had an alcoholic psychosis in July. 

* * bd * * 
BY MR. BLACKWELL: 

Q. Now, doctor, would you tell us in your professional opinion how 
long this mental illness has existed, how long the defendant has suffered 
with this mental illness, in your opinion? A. I believe the acute mental 
illness, the final stage of the illness came on shortly before the actual 
crime with which he's charged. 


Q. What do you mean shortly before, like two weeks before? 
A. No, it may have come on — I will have to give you a range of time. 


It may have come on as much as a couple of hours before, or it 
may have been present a day or two before, but there is evidence that he 
was slipping into it for several weeks before. 

Q. Now doctor, isn't it a fact, assuming he was mentally ill some 
time in 1961, since you have pinpointed it down to possibly two hours be- 
fore or as early or as late as two weeks before August the 4th, couldn't 
it very well have happened, that is, the mental illness, have come on 
sometime in September, a month or so later? A. No, the indication is 
that he had the onset of illness some time just before, the final onset of 
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illness some time just before the crimes with which he's charged, so 
there's no indication that it would have come on in September. I couldn't 


possibly make a finding that it would have come on in September. There's 


simply no indication that it did. 

Q. Doctor, do you mean to tell me on an examination that you have 
described to His Honor and these ladies and gentlemen of the jury, that 
is, a limited examination, the two last week and this morning, you can 
form an opinion that this man's illness came on possibly as short as two 
hours before this crime and not longer than two weeks before August the 
4th, rather than say a week or two later after August the 4th? | 

* * * * * 

THE WITNESS: Yes, I can form an opinion. 

BY MR. BLACKWELL: 

Q. Is psychiatry that exact, doctor? I mean, cana psychiatrist 
be that exact in examining a man say eight months or so after the crime 
was committed? A. Yes, regarding this kind of determination we can 
be exact. 

Q. Now of course this examination in 1960 just showed the man 
was suffering from an alcoholic condition, is that right, what we call 
D.T.s, or delirium tremens? A. Oh, no he was suffering from much 
more than that, much more than simply D.T.s. He hada prolonged period 
of psychosis which couldn't be finally diagnosed as delirium tremens 
which led us to make the diagnosis of alcoholic deterioration or brain 
damage in addition to the presence of delirium tremens. 

Q. Now, doctor, if this condition existed two weeks prior to August 
the 4th, would this man have been able to shave people and cut people’ s 
hair and everyone be satisfied with the type of service he was eas 

A. Yes, it is entirely possible. 

Q. Now, going back to his doctor, and this is the last word, his 
physician — did his physician tell you something about his losing his 
voice and being somewhat paralyzed at one time? A. Yes, his physician 
gave me a past history of — I don't recall the paralysis, but troubled 
speech, slurred speech, that he had slurred speech. 
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Q. You didn't conclude from that that the man was — was that one 
of the factors of your arriving at the conclusion that he was mentally ill 
on August the 4th? A. No, that was one other illness which he had in the 
past, but it's not basic to my diagnosis. 

Q. And how long did you say this physician had treated this 
defendant? A. For some time prior to his first hospitalization in June 
of 1960. 

Q. You didn't get the exact number of years, did you? A. No,I 
don't know that. 

Q. Thank you, doctor. 

THE COURT: Before your redirect examination I would like to ask 
the doctor a few questions. 

BY THE COURT: 

Q. Now doctor, as I understand it, you examined the defendant in 

June and July in 1960 and then you didn't see him again until Janu- 
ary 1962, is that correct? A. Yes, Your Honor, that's correct. 

Q. But you express an opinion that on August 4, 1961, he was 
suffering from a mental disease — A. Yes, Your Honor. 


Q. (Continuing) — although you are not sure which one? A. Yes, 


Your Honor. 

Q. Now did I understand you correctly that one of the reasons for 
your opinion that he was suffering from a mental disease on August 4, 
1961, was that when you interviewed him this month he was unable to 
remember what happened on August 4th, is that correct? A. Yes, Your 
Honor, that is one of the bases of my finding. 

Q. Now suppose he did remember what had happened. Would that 
have changed your opinion? A. No, Your Honor — well, it could have.. 

Q. It could have changed your opinion. Now, isn't it a fact that 
persons accused of a crime sometimes say they don't remember what 
happened when as a matter of fact they do remember? A. Oh, yes, Your 
Honor, many times I have found people not to have an illness who said 

they had a blank in their memory. 

Q. Now I would like to ask you two more questions. You say that 
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he was suffering, in your opinion, from a mental disease but you don't 
know which on August 4th, 1961. Was he capable of distinguishing be- 
tween right and wrong, and did he know, was he capable of realizing 
that he was doing wrong when he pulled out a revolver and fired it? 

A. In either of the two diseases, one of which I felt he had, he would not 
have been capable of knowing what he was doing. 

Q. Do you think that he did not know that it was wrong to pull out 
a gun and to fire it? A. Yes, Your Honor, I believe that. 

* * * * 
BY MR, BLACKWELL: 

Q. Did the defendant indicate to you that he loved his se that is, 
his second wife? A. Yes, he did. 

Q. And did he indicate to you that he wanted her to come i back to 

him very much? A. Yes, he did. 

Q. Did he indicate to you that he had pled with her to plese come 
back to him? A. Yes, he did indicate that. 

Q. And when did he tell you he last talked to her about that? 

A. I can't answer that. I do know that he said even now, if he could, he 
thinks he might go back with her if she would let him. 

Q. Did he tell you that when he went to 1025 Vermont Avenue, 
Northwest, here in the District of Columbia on August the 4th, that he 
asked his wife if she would come back to him at that time? A. No, he 
said he didn't remember what he was doing at that time. 

* * * * 
REDIRECT EXAMINATION 
BY MR. GUERVITZ: 

Q. Doctor, Mr. Blackwell asked you whether Mr. Dail's private 
doctor treated him for any illness and you stated he stated some throat 
condition. Did Doctor — Sacks, I think, is the doctor's name — did he 

tell you what else he was being treated for? A. Yes, he did. 

Q. What did he tell you he was being treated for? A. Prior to — 
six weeks prior to the crimes with which he's charged, Dr. Sacks 


recalled having an appointment, and prior to that time also he was then 
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giving him medication for a nervous tremor. He said this was the major 
complaint at that time, that Mr. Dail was concerned about — 
* * * * * 

Q. What did Dr. Sacks tell you about this nervous tremor? 

A. That it was so great that Mr. Dail was afraid that he would not be 
able to carry on in his occupation as a barber and he needed something 
to stop it. 

Q. Now, do you in any way relate that particular illness with Mr. 
Dail’s mental condition as of August the 4th, 1961? A. I think it’s one 
other piece of evidence that indicates he was suffering from consider - 
able emotional turmoil before that time. 

Q. Now, when you found Mr. Dail in 1960, that is, in June of 1960 
at the hospital to have deterioration of his brain, would that in your 
opinion have been a progressive deterioration, or would it have been a 

stabilized deterioration? 

* * * * * 

Q. Well, let me ask you this: You stated that Mr. Dail was suffer- 
ing from deterioration in 1960 in your testimony. A. Yes, I did. 


Q. Now, when you say deterioration, what do you mean by deteriora- 


tion, sir? A. I mean that a man has suffered some permanent effect from 
drinking and that he has had a loss of brain power, as it were, as the 
result of drinking, so that he has a fixed injury as a result of drinking. 
* * * * * 
Q. And considering the deterioration of which you just spoke, could 
that become progressively worse? A. Yes, very easily. 
Q. Now doctor, Mr. Blackwell asked you about the children of the 
marriage, and he asked you wasn't there a boy, a child born of the 
first marriage, and I think you stated that there was a boy twenty-five 
years old? A. Yes. 
* * * * * 
Q. Now doctor, Mr. Blackwell asked you whether or not you spoke 
to that boy about his father? A. No, I did not. 
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Q. And can you tell the reason you didn't speak to him? A Well, 
I know something about the boy already. 

Q. Where is the boy? A. The boy is in St. Elizabeths at 
and I had occasion to speak to a physician who has the boy under his care 
at St. Elizabeths Hospital. 

Q. And do you know how long this boy has been in St. Elizabeths 
Hospital? A. I believe he has been there intermittently, and I know that 
he was living at home during the second marriage for some period of 
time. I think it was around 1958 or so that he went to St. Elizabeths. I 
would have to check my notes to be more specific. 

* * * * * | 

@. Now, Mr. Dail — I mean Mr. Blackwell also asked you, Dr. 
Ryan, about the separation of the second wife and Mr. Dail, and you stated 
that it was first May and then Mr. Dail corrected himself to say it was 
April 20th, 1961. Did Mr. Dail tell you the reasons for the separation? 

A. Yes, he did. | 

Q. And what did he tell you? 

* * * * * 

THE WITNESS: He described the reasons this way: he said that 
his wife had complained about his drinking in the past, and then he said 
but he did not really know the reason for the separation. He said that, as 
he described it, his wife had accompanied him to work on a Saturday. He 
described how she waved good-by, and how she — she was supposed to 
wait for him outside the store — and how she left without waiting, and 
how she then left the house, but he said that her reason was this: "If you 
don't know why I'm leaving you, I’m not going to tell you." And so he 
said he didn't really know why she left. | 

BY MR. GUERVITZ: 

Q. Did he tell you whether he tried to get her to come back? 
A. Yes, he did. 

Q. And did she come back? A. No, he was not able to effect a 


reconciliation. 
* 
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Q. Now doctor, you stated to Mr. Blackwell that the defendant 

told you that he had no memory of what happened. Did the defendant 
tell you that he had any memory whatsoever of what happened on August 
the 4th, 1961? A. No, he had no memory whatsoever of what happened 
on that date. 

Q. And did he have any memory of what happened just preceding 
August 4th, 1961, that day? A. No, he had no memory — 

THE COURT: Speak up, doctor, if you will please. 

THE WITNESS: Again there was one of these lags in his dates. It 
seems as though he recalled his activities a few days before, and he 
wasn't sure of the date though. He wasn't sure whether it was a Saturday 
or a Monday, the last memory which he gave me. 

BY MR. GUERVITZ: 

Q. And afterwards what was his first memory? Did he tell you? 
A. Yes, getting awake, or being in the jail cell and seeing policemen. 

Q. Now, in connection with his condition, actions rather, in June 
of 1961 — I'm sorry, in June of 1960, did he tell you whether or not he 
had any memory on that occasion of what happened? A. Again he had 
no memory for the time he was in D. C. General Hospital. 

Q. Now doctor, if Mr. Dail had any memory of what happened, or 


of some of the events that happened on August the 4th, 1961, and con- 


sidering the history of his case and your examination of him, would 
you have changed your opinion as to his having a mental disorder? 


* * * * * 


THE WITNESS: It would not necessarily change it, Your Honor. 
* * * * * 
GARLAND G. DAIL 
the defendant, called as a witness for and in his own behalf, having been 
first duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. GUERVITZ: 
Q. Now, Mr. Dail, what is your full name? A. Garland G. Dail. 
Q. And that's spelled D-A-I-L, isn't it? A. That's right. 
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Q. And you pronounce it Dail? A. Dail. 

Q. Now, Mr. Dail, how old are you? A. I’m now 47. 

THE COURT: How old? 

THE WITNESS: Forty-seven. 

THE COURT: I suggest you speak a little louder. You can use the 
microphone if you want because some of the jurors are quite a distance 
away from where you are seated, and all of us must hear what you are 

saying. : 

BY MR. GUERVITZ: 

Q. Mr. Dail, where were you born? A. Pitt County, North : Carolina. 

Q. Did there come a time that you married for the first see 
A. I married for the first time in '35. 

Q. And where was that? A. Pitt County, North Carolina, at the 
Court House. 

Q. And did there come a time that you came to live in Washington? 
A. I came to live in Washington for the first time in '37. 

Q. And during that first — how long did that first marriage last? 
A. Until the early part of '51. 

Q:. Now, did you have any — were any children born of that first 
marriage? A. One son. 

Q. And what's his name? A. Carlton. 

Q. How do you spell that? A, C-A-R-L-T-O-N. 

Q. And how old is he today. A. Well, he’s now 25. 

Q. Now, Mr. Dail, did you have any marital difficulties with your 
first wife? A. Yes, I did. 

Q. What were those difficulties? A. Well, I don't know how to ex- 
plain them. I don't know what answer you want. I don't understand. 

Q. Well, Iask you this: did your wife go with other men? A. She 
did. 


@. And when you found out about it, what did you do? A. i had 
taken my wife inside and moved back to North Carolina. 
Q. When was that that you went back to North Carolina? A. 38. 


Q. And did there come a time that you came back to Washington 


after 1938? A. Yes, there did. 
Q. When was that? A. '41, I believe; '48 or 41, I'm not sure. 
Q. And did you have any difficulties with your wife after you came 
pack? <A. Yes, it still continued. 
. You mean what still continued? A. The difficulties. 
. Going with other men? A. Yes. 


And what did you do about it, if anything? A. I didn't do anything. 
. Why? A. There was nothing I could do. 
Now Mr. Dail, there came a time that you met the present Mrs. 
Dail. Do you recall when that was approximately? A. The latter part of 
"51, I believe. 
Q. And where and when did you marry the present Mrs. Dail? 
A. April of '53. 

Q. Were you divorced from the first wife? A. Yes, I was divorced. 

Q. When were you divorced, if you know? A. I was divorced in the 
early part of '51, thirty days. 

Q. Now, Mr. Dail, you married the present Mrs. Dail in 1953. Was 
that in Washington? A. Yes, it was. 

Q. And did you continue living in Washington after your marriage 
to the present Mrs. Dail? A. I did, excepting a short — yes, I did; yes. 

Q. Now, did you have any marital difficulties with the present Mrs. 
Dail? A. Yes, I had. 

Q. And what were the troubles? A. I don't know really. 

Q. Well, when did the troubles first begin? A. The first time she 
left she was gone for maybe a week. She stated that the home I was living 
in wasn't suitable to her, so I lost the home and rented her an apartment 
of her choice. 

Q. What was that? A. And rented her an apartment of her choice. 

Q. All right. Now you heard — strike that. Now, did there come 
a time that Mrs. Dail, the present Mrs. Dail, got involved with other men? 
A. I can only say that on one occasion. I can't say that, whether she was 
involved with him or not. 

Q. When? A. That was some time in "59. I'm saying I don't know 
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whether she was involved with him or not; he stayed there. 

Q. Was he a friend of yours? A. No, sir. 

Q. Did you invite him to stay at the house? A. No, sir; wasn't 
living there. 

Q. Were you living there? A. Not at the present time. 

Q. Do you mean in 1959? A. That is correct. 

Q. Now, where was she living in 1959? A. 2932 M Street, South- 


Q. Was that a home or an apartment? A. A home. 
Q. And was that owned by you and Mrs. Dail? A. Yes, it was. 
Q. And how long had you been separated before this man came to 


live in the house? A. It was the same day. 

Q. That was in '59? A. '59. 

Q. How long did he stay there? A. Oh, most of the night. I don't 
know what time he left, but he stayed the majority of the night to the early 
hours of the morning. 

Q. And when did you return to the house? A. I didn't ie back 
to the house any more until my wife and myself got together, and then I 
moved back there for good. ! 

Q. And how long did this man stay in the house? A. I don't know. 
As I said, it was the wee hours in the morning and I left. I went there to 
pick up some articles that I had left. I moved my stuff out and I found his 
car in front. He stayed there, so she says, afterwards. The car was 
there. I didn't see him. : 

Q. You didn't see him at all? A. No, I didn't see him at all. 

Q. Now, did there come a time that you and your wife went back 
together in '59? A. Yes, there did. : 

Q. When was that? A. That was, I think, in October; I'm not sure, 
the early part of the fall of the year. | 

Q. And then did you have any difficulties after that with your wife? 
A. They continued. 

Q. What were the difficulties? A. Well, I don't know, disagree- 
ment, money problems. 
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Q. What were the problems? A. Well, she handled all the money 
affairs and she run the house. I'd get paid and she handled all the money. 
I'd give her my money. The bills weren't paid. She would run behind in 
bills and this, that and the other. 

Q. Now, did there come a time when your wife left the house for 
a period of time? A. Several times. 

Q. What? A. Several times. 

Q. And where would she go? A. That I couldn't tell you, sir. I 
only knew of one of her addresses. 

Q. What was that? A. I only knew of one of her addresses at the 
time of her disappearance. I think that was 1825 Connecticut Avenue. 

Q. Now, do you know whether or not your present wife was going 
around with anyone else? A. No, sir, I can't say that; I don't know. 

Q And did you give her any reason to leave the house at any time, 
that you know of? A. No, I don't think so. The only reason she gave me 
at any time, excepting the last time, was drinking. 

Q. And she left you because of your drinking? A. That's what she 
says; yes, sir. 

Q. Now, Mr. Dail, previous to June 1960, June 28th, 1960, had you 
been drinking over a period of time? 

* * * * * 
A. Well, for a couple of years, I would say, maybe a few years. I 
started drinking when I was in the Navy, and I continued until my second 
marriage and I started staying home. I didn't go any place, no beer 
joints, no place at all. She knew where I was at at all times. 

Q. Did you continue drinking? A. Some. I had a bottle in the 
house. If I wanted a drink I would take a drink at home. 


Q. Now, Mr. Dail, you say about your service. When did you go 


into the service? A. I believe I went in the service in "43. 

Q. Which part of the service were you in? A. Navy. 

Q. And when did you get out of the service? A. I pulled thirty-six 
months. I don't know what date that would give you. 

Q. Now, did you have any difficulty at all in the service? A. No, sir. 


69 


Q. Now, after you got out of the service until you got married, did 
you have any difficulties, I mean, that is, illnesses and so forth? A. I 
beg your pardon? 

Q. From the time that you got out of the service until the time you 
got married the first time — I'm sorry — from the time that you got out 
of the service until the time of your divorce, your divorce from your first 
wife, did you have any illnesses? A. No, I didn't have any illnesses. I 
never attended a doctor excepting I had one operation out at the| Naval 
Medical Hospital at Bethesda, Maryland. 

Q. When was that? A. That was during my time in the service. 

Q. What was the operation? A. Hemorrhoid. 

Q. Now, calling your attention to the time from the time you mar- 
ried your first, your second wife in 1953 until — incidentally — strike 
that. When was it that you and your wife last separated? A. April the 
20th, I believe it was. 

Q. Of what year? A. Of '61. 

Q. Now, when you — strike it. What happened on the day you 
separated, if you recall? A. I was taken sick at the barber shop, and my 
wife was working every other Saturday. She was working. I called where 
she worked to get her to pick me up to take me home. The lady who 
answered the phone — I don't know who it was — said that Mrs. Dail 
wasn't there, so I said to her, "You must be mistaken." I said, "She 
works there." She said, 'No, she only works a half a day on Saturday." 
So I got home by other means of transportation. Mrs. Dail came in after 
I got home. 

Q. Where were you living at that time? A. 2932 M Street, South- 
east. 


Q. And you say you were taken ill. What was wrong? A. I don't 
know. I didn't go to a doctor. I was just taken ill; I didn't feel good. 

Q. Now, what happened after Mrs. Dail got there? A. Well, I 
took a shower and lay down. I lay down and then got up to take a shower, 
and she drove me back to the shop. 

Q. And where is this shop? A. In Seat Pleasant, eee 
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Q. And you were a barber at the time? A. Yes, I was. 


Q. And what happened? What time was it when she drove you back 
to the shop? A. That was about 5:30 in the afternoon. 

Q. And what happened? A. She drove me around front. I went in 
to make up a payroll for the other barbers and straightened up and closed 
out for the night. She made a motion as if she wanted me to come out. I 
was busy there. I had to figure up those boys’ payroll and turn them 
loose for the week. SoI sent the shoeshine boy out to see what she wanted. 
He come back and said Mrs. Dail says she's going to be back after awhile, 
and she drove on off and I never seen her since until I saw her in the 
courtroom. 

Q. When you saw her when? A. In this courtroom. 

Q. Then you continued living at 2932 M Street? A. No, sir, I don't. 

Q. Where did you go to live? A. I got in this trouble. 

Q. No, after the time she left you, where did you go to live? 

A. Well, I continued living at 2932 M Street, Southeast, until I got in this 
trouble. 

Q. Oh, you were living there at the time — A. Yes. 

Q. (Continuing) — on August the 4th, 1961 — is that correct? 

A. Yes, sir; I was. 

Q. Now, what happened to that house? A. Well, I was confronted 
by the Major at D. C. Jail stating the house was behind in its payments 
and if I didn't sign papers to sell the house, the house would be repossessed. 

Q. And was the house sold? A. I signed the papers. The house was 
sold. 

Q. Who got the proceeds of the house? A. I had to write outa 
check for $235.00. I don't know what Mrs. Dail got. 

Q. Now, Mr. Dail, in connection with your son, did you have any 
difficulty with Mrs. Dail about your son living at the house? A. I most 
certainly did. 

Q. What were the troubles? A. She did not want him there. 

Q. Was he living with you when you first got married? A. No, 


sir; he was not. 
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Q. When did he come to live with you? A. He came to live with 

me — I couldn't give you the date, but he came down on the summer 
and spent the summer with me. He went back to his mother. He was 
there for about a week or two weeks. He was supposed to go back and 
finish a part of a year in school. I gota telephone call that he wanted to 
come back and live with me, so I invited him back. 


Q. And what did Mrs. Dail do about that? A. Well, the boy is sick, 
and the best way I can explain it he's an epileptic caused by an accident. 
He can't work. She wanted him to work. He couldn't work. She'd come 
in in the afternoons. He would be laying on the living room furniture. 
She'd bawl him out. She said he was big enough to work, get up and work 
like she had to work. That went on for quite some time. I moved my son 
to my brother's house; paid him so much for board and room. The son 
was dissatisfied. He wanted to live with me. I took him then and put him 
in a Catholic Home where he could get proper attention. He was dissatis- 
fied again; he still wanted to see me, but I couldn't have him in my home. 


So it came about they picked him up for drunk one night on the ‘street and 
put him in D. C. General, so from D. C. General, they didn't know if he 
was drunk; I mean, they thought he was drunk, but he passed out with a 
seizure. So then I agreed to let him go to St. Elizabeths Hospital. 

Q. St. Elizabeths? A. I did. 

Q. How long has he been there? A. He's been there approximately 


around three years. 


Q. Now, did the actions of your wife in any way upset you? 
A. Naturally. 

Q. In what way? A. Well, it bothered me considerably, but it's 
one of those things again, I couldn't do anything about it. It was either 
give up my wife or my son, and I gave my son up. 

Q. Now, let me ask you this: during the time, during the period of 
1960 just before you were taken to D. C. General, were you doing much 
drinking? A. No, sir, I wouldn't say so. I might have been drinking 
some. I was working every day from 7:00 in the morning I'd leave the 
house and never get back before 7:00 or 7:30 at night. 
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Q. Do you recall what happened on June 28th, 1960? A. June the 
28th? 

Q. Well, let me put it this way. You heard the officer testify as to 
what happened on June 28th, 1960 in front of 2932 M Street, Southeast. 
Do you recall the officer testifying to that? A. I don't know, sir. 

Q. Well, let me ask you this: do you recall where you were living 
in June of 1960? A. I was living at 2932 M Street, Southeast. 

Q. All right. Do you recall anything of an incident where you were 
taken to D. C. General Hospital on the 28th of June? A. No, I do not. 

Q. Do you recall being in the D. C. General Hospital at all during 
June and part of July of 1960? A. I know nothing about it. The only 
thing I know is what my wife told me. 

Q. Do you recall being in St. Elizabeths Hospital for a period in 
July to the first part of August of 1960? A. Yes, I do. 

Q. Which period do you recall? A. I don't know. I remember 
when I woke up I was in St. Elizabeths Hospital. 

Q. And do you recall what part of the month of July or August it 
was? A. No, sir; I don't. 

Q. Do you recall when you got out of St. Elizabeths Hospital? 

A. I think it was the 10th; I am not sure. 

* * * * * 

Q. Now, you went in — I was talking about June the 28th of 1960. 
A. Well, in that case then it would have to be '60 when I got out. 

Q. Now, how long after you found yourself in St. Elizabeths, how 
long were you there before you finally got out, do you recall the number 
of days? A. It wasn't too long. They give me an ice treatment in the 
nude, wet cold blankets, ice. I had taken those treatments twice a day. 

Q. Do you recall how many days you were there before they let 
you out? A. No, sir; I don't. 

Q. Now, from that time, from August '60 — from August 1960 to 


August the 4th, 1961, were you under treatment by any physician? 


A. Iwas. 
Q. Who was it? A. Dr. Sacks. 
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Q. And what treatment were you under? A. I don't know really. 

I was under nervous condition and he was giving me medicine in pill form. 
He didn't tell me what they were; he just told me and advised me how to 
take them. ! 

Q. And previous to June the 28th, 1960, were you under treatment 
by any physician? A. Before? | 

Q. Yes. A. Yes, I was under treatment before. 

Q. Dr. Sacks? A. Dr. Nicholson, Dr. Cawood and Dr. Sacks. 

Q. And what were you getting, what treatment? A. Dr. Nicholson - 
I was working in the shop and got to feeling bad. I went to him. He checked 
me out and sent me home and put me in bed with a temperature. Due to the 
fact of the distance between where I lived and his office, my wife encour- 
aged me to change over to her doctor, which was Dr. Cawood. I changed 
to her Dr. Cawood and was under his treatment for a period, I'd say from 
around a month and a half or two months, in that area somewhere. I 
changed from Dr. Cawood of my own choice to Dr. Sacks. 2 

Q. All right. Now, calling your attention to the time in between - 
well, say for the time previous to June 28th, 1960 — were you subjected 
to any blackouts? A. I don't know; I can't answer that, sir. | 

Q. How about after you got out of St. Elizabeths Hospital until be- 
fore August the 4th, 1961, were you subjected to any blackouts? A. Yes, 
I have been subjected to small blackouts, if I go into a coughing spell like 
my head spin around and my eyes blind out for a second, I sit down many 
a time to keep from falling. I wouldn't say anything about it. didn't 
want to disturb my wife or kid about it. 

Q. And when is the last time prior to August the 4th, 1961, that you 
had this blackout. A. I had a couple of light ones since then, just - 

@. I mean before August 4th? A. Just dizzy I call it. 

@. Now, I say before August the 4th, 1961, now before that date 
when was the last blackout that you had? A. Well, I don't know. I've had 
dizzy spells. I was under Dr. Sacks and I'd tell him how I feel and he 
told me to take it easy, and I explained to him that the house was behind 
in payments three months. Mrs. Dail, when she left, she left the house 
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behind three months, telephone, gas, light, and I had to work to 
catch up with that. That's the only reason I didn't quit and take it easy 
for awhile. 

Q. Now, let me ask you this, sir. Do you recall at any time your 


brother coming to the house and finding you in a condition that you were 


paralyzed or couldn't move? A. No, I don't. 

Q. Do you recall at any time that you called your brother "Buddy"? 
A. No, I don't. 

Q. Who is Buddy? A. Buddy is my son. My second wife said I 
called her several times by my first wife's name. She accused me of that 
several times, but I don't know whether I did or didn't. 

Q. Now, let me ask you this, When did your son go into St. Eliza- 
beths? Do you recall? A. No, sir, I can't give you a date on that. 

Q. But he's still in St. Elizabeths? A. He is. 

THE COURT: He has said he has been there for three years. 

MR. GUERVITZ: Well, I'm sorry; I wasn't sure. 

BY MR. GUERVITZ: 

Q. Now, calling your attention to August the 4th, do you recall any- 

thing that happened that date, August 4th, 1961? A. No, sir; I do not. 

Q. Do you recall whether or not you went to the shop that morning? 
A. Ido not. I don't remember. 

Q. Do you recall the day before, August the 3d? A. The last thing 
I remember I went catercorner across from this building. I don't know 
the name of the building. I had the barber's day for the shop, closing day, 
changed from a Sunday until Monday. 

Q. You went to a building, you say, catercorner to this building? 

A. Catercorner across from this building. 

Q. Do you mean the Municipal Building? A. I don't know what 
building. It's right on the corner there, catercorner there, 300 Indiana 
Avenue. 

Q. Do you recall what day that was that you went there? A. I 
think it was on the 1st or it might have been the 2d; I'm not sure of that. 

Q. And do you recall what you did that day? A. I went there to 
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have — the shop was open Monday through Saturday night and closed on 
Sundays — I wanted to keep it open on Sundays and close it Mondays, so 
I went down to fill out an application blank for that purpose. 

Q. And then after you left the Municipal Building, where did you 
go? A. I think I went home; I'm not too sure. , 

Q. Now, do you recall anything from then on what happened? 

A. No, sir; I don't. 

Q. Now, what is the first thing that you recall in connection with 
the happening of this affair which you are charged with. A. The first 
thing I remember I woke up in the jail house. | 

Q. Which jail? A. I don't know, but evidently it was 1. 

Q. You mean Precinct Number 1? A, Yes. 

* * * * * | 
Q. Was it the District Jail, or was it a precinct? A. No, it was 
a precinct. | 

Q. And when you woke up did you know what you were there for? 
A. No, I did not. I woke up; there was a whole bunch of people sitting in 
the aisles, and they were smoking. The smoke was really heavy and 
thick. So a policeman came in there and moved those people out, and 
then I asked him where was I at and what was I doing there. He told me 
I had shot somebody, and I said, "Who?" So he said he would have to look 
on his record and find out. So he come back and said my wife. So the 
next thing I remember then I was up in front of a bright light, and the 
next thing from that I was in the District Jail where they interview you, 


not interview you, but where you take off your clothes and go through 


inspection. 
Q. Now, do you remember going down to 1025 Vermont Avenue, 
Northwest, on August the 4th, 1961? A. No, sir; I do not. | 
Q. Do you know anybody by the name of Hudson? A. No, sir; I do 
not. 
Q. Did you own a pistol at any time prior to August the 24, or the 
1st, 1961? A. No, sir; I did not, and if I owned this one I'd like to know 


where it come from. 
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Q. I will let the Marshal hold up this gun and ask you, prior to the 
time you saw that gun here, have you ever seen that gun before? A. No, 
sir. 

Q. I ask you did you ever buy a gun? A. No, sir. 

THE COURT: What was your answer? 

THE WITNESS: No, sir. 

BY MR. GUERVITZ: 
. Again I will ask you, sir, do you remember ever ar a gun 
on a the 4th, 1961? A. No, sir; I do not. | 

Q. Do you recall — strike that. When you came to in the precinct, 
do you recall what you were wearing on that day? A. No, sir. 

Q. Do you recall what you were wearing when you were taken to 
the District Jail? A. No, sir. | 

Q. Do you recall going into the Group Health Hospitalization, 1025 
Vermont Avenue, and stating to your wife that you were going to kill her? 

A. No, sir; I do not. 

Q. Do you recall that a man held you for the police on Vermont 
Avenue near 1025 Vermont Avenue on the 4th of August 1961? A. No, sir. 

Q. Were you drinking on August the 2d, or the day that you went to 
the Municipal Building to get a change of your license hours? A. No, sir. 

Q. Well, when was the last time that you recall having taken a 
drink prior to August the 4th, 1961? A. I can't give you a date on that, 
sir. 

* * * * : *x 


Q. Mr. Dail, on August the 2d, or the last time you remember, did 
you have any intention to kill your wife? A. No, sir. | 

Q. At any time prior to that — A. No, sir. 

Q. (Continuing) — did you have any such intention? A. No, sir. 


Q. Do you have an intention at the present time to kill your wife? 


A. I certainly do not. 
* 
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CROSS EXAMINATION 
BY MR. BLACKWELL: 

Q. If you had any intention at the present time of killing your wife, 
would you admit that right here in the courtroom today? A. If I had 
intentions, sir, I would. 

* * * * * 

Q. Now, I believe you testified that you did not do much drinking 
until after you came out of the Navy, is that right? A. Didn't touch the 
stuff. 

Q. And you started while you were inthe Navy? A. That is correct. 

Q. And you drank excessively starting around 1960, is that correct? 
A. I don't know what you call successively, sir. 

Q. I said excessively. A. I don't know what you mean by that. 

Q. You started drinking rather heavy at that time, didn't you? 

A. No, sir, I worked every day from 7:00 o'clock in the morning until 
7:00 at night. 

Q. When was the last time you worked before August the 4th? 

A. The last payroll I made out was the weekend before. If I worked 
after August the 4th, I do not know. 

Q. Now, you paid your employees on Saturday, didn't you? A. I 
didn't have any employees. I was only the manager of this shop. 

Q. All right, your pay day was on Saturday, was it not? A. That 
is right. 

Q. And now when was the last day you worked before August 4th? 
A. What day was August the 4th? I don't even know what day that was on. 

Q. I think the calendar will reflect that it was on a Friday. A. Then 
before August 4th, if that was on a Friday, I must have worked Thursday. 

Q. You worked Thursday. Well now you were not working long days 


then, were you; that was in August, the first week in August? A. There 


is no difference in the working hours. 

Q. You were working from 7:00 until 7:00 during the first week in 
August? A. Every week. 

Q. And you worked from 7:00 until 7:00 on the 3d of August? 
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A. I don't know about the 3d or not. Up to the 1st up to the time I 
went over to this place over here, I worked. 

Q. Well, now did you work on the 4th of August? A. I don't know 
whether I did or didn't. : 

* * * * * 

Q. Now these dizzy spells or blackouts started in 1960, didn't 
” they? A. 1960? 

Q. Yes. A. They started a long time before that. 

Q. When did they start? A. During the period of time I was in the 
Navy. | 

Q. Oh, these dizzy and blackout spells started while you were in 
the United States Navy? A. Well, if you want to put it that way, sir; yes. 

Q. Well, now, were you hospitalized for this condition while in the 
Navy? A. I was hospitalized. I don't know whether it was for that con- 

dition or not. : 

Q. Did you receive any psychiatric treatment while you were in the 
Navy? A. I don't know whether I did or not. 

Q. But you did have these blackout spells while you were in the 
Navy, didn't you? A. Yes, I had. 

* * * * * 

Q. Now, did you tell the officer when he arrested you back in 1960, 
Officer Bailey — did you make a statement when he was getting ready to 
put you in the patrol wagon that you were drunk? A. I don't know what 
I said to Officer Bailey. I don't know Officer ‘Bailey. 

Q. You heard the officer who testified here last week concerning 


your saying that there was a corpse in your chimney and a corpse in 
your bed when he arrested you. A. I heard something along ue line; 


yes, sir. 


Q. Do you remember making that statement to him? A. No, sir; 

I do not. 

Q. Now, do you remember that you had been drinking heavily just 
before this happened? A. No, sir; I would say I hadn't. 

Q. Isn't it a fact that you were pretty well intoxicated at that time? 
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A. I don't think so. 

Q. And isn't it a fact the reason your wife left you was because of 
your heavy drinking? A. My wife wasn't gone at that time, sir. 

Q. Well, isn't it a fact that you subsequently drove her away, the 
second wife, because of your heavy drinking? A. She accused me of 
that; yes. 

Q. Do you still love her? A. Ido. 

* * * * * 

Q. Now, did your brothers know about this unusual behavior on 
your part? A. Well, I don't know, if you want to call it unusual behavior 
or what you want to call it, but I think they know that I was sick. I never 
learned that until one of them testified up here the other day. I never 
knew anything about what happened except what my wife wanted to tell me. 
The rest I never did know. 

Q. Your brother never did try to get you to go to a doctor, did he? 
A. My brother is very concerned about me, and my mother to go along 
with it. 

Q. Pardon me? A. And my mother to go along with it. 

Q. Well, now, have any of your brothers, any of the other members 
of your family tried to get you to go to any doctors? A. I'm not certain. 

Q. Do you know whether or not your brothers know about your 
heavy drinking? A. Sir, I don't think my brother knows anything about 


no heavy drinking. 
* * * * * 


THE WITNESS: The last time I saw my wife she drove away from 
the barbershop. I believe it was April 20th. I'm not sure of the date, but 
I think it was April the 20th. 

BY MR. BLACKWELL: 

Q. And that's the last time you had seen her prior to her coming 
in here last week to this trial? A. That is right. 

* * * * * 

Q. Now, you have seen Government's Exhibit Number 1 for identi- 
fication, that is, this gun? A. Yes, sir. 
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Q. And it is your testimony that you never recall having had this 


in your possession on August the 4th? A. I never recall having it or 
seeing it before I entered this court. : 

Q. You don't recall being arrested down in the ten hundred block 
of Vermont Avenue? A. No, sir; I do not. . 

Q. And if you did have it you bought it that day — is that erect 
you had not bought it before? A. I'm sorry, I didn't hear you. | 

Q. If you did buy this pistol you bought it that day, you didn’t have 
it before August the 4th, did you? A. That I don't know when I got that 
thing. 
Q. You don't know how much you paid for it, do you? A. I cer- 
tainly do not. I don't even know that I bought it. 

* * * * * 

Q. Well, there wasn't anything wrong with you when you made that 
last payroll, was there; I mean you didn't have any difficulty making the 

payroll, did you? A. Which payroll are you — 

Q. The 29th of July 1961? A. Idon't know. I can certainty get 
the records for you, and let's see if I did make out the payroll. | Maybe I 
didn't; I don't know, but if you would like to have the records, I believe I 
could get them for you. | 

Q. Who has the records? A. A Mrs. Vince Mature. 

Q. Is she the owner of the shop? A. She is. 

Q. You worked for her for four months, you say? A. Around that 
time; yes, sir. 

Q. And did she express any dissatisfaction with your service? 
A. She never come in the shop but twice in her life, I don't believe. 

Q. Did she ever express any dissatisfaction with your service? 
A. She never expressed it one way or another. 

Q. She didn't say whether or not she was pleased with your service 
then, is that right? A. I just think if she wasn't I would have been fired. 

Q. She didn't fire you, did she? A. No, sir. 

Q. And did you just cut people's hair, or did you also shave them? 
A. Whatever they wanted, sir, in that line. 
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Q. Shave them, massage them and cut their hair, is that right? 
A. Anything in that line they wanted I did. 

Q. And you were considered a good barber, weren't you? A. I 
don't know about that, sir. 

Q. They tipped you, didn't they? A. I beg your pardon? 

Q. They tipped you after you shaved them, didn't they? A. They 
tip the bad ones too. 

MR. BLACKWELL: May the record show that the Government 
counsel is in accord with that statement, Your Honor. 

BY MR. BLACKWELL: 

Q. Now, you never did cut any of those people while you were 
shaving them, did you? A. No, sir. I have cut a few people. 

Q. Oh, just nipped them, you mean, in the course of shaving. 
That's to be expected, isn't it? A. No, sir, it’s not to be expected. 

Q. You didn't cut anybody intentionally, did you? A. No, sir. 

Q. Well, how did you cut them? A. I haven't cut anybody in 
particular. A barber shaving a man and cutting him is a poor excuse. 


If he's cutting him he's not handling his razor right. There's something 


wrong. 

Q. Now how many times did you cut anybody? A. Very very few 
times. 

Q. So then there wasn't anything wrong; you were handling it all 
right, weren't you? A. Well, maybe I was handling the razor all right, 
put the razor could have been pulling; I don't know. 

Q. And while you were shaving these people and cutting their hair 
all right, were you still suffering from that nervous condition you told 
us about? A. I have had a little touch of nervous condition ever since I 
got out of the Navy. 

* * * 
LOWELL E. BAILEY 
a witness, recalled for and on behalf of the Government in rebuttal, 
resumed the stand and, having been previously duly sworn, was examined 
and testified further as follows: 
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DIRECT EXAMINATION 
BY MR. BLACKWELL: 
* * * * * | 

Q. After you left this courtroom, did you make a statement to 
someone that you forgot to tell something which was said at the time this 
defendant was arrested on June 28th, 1960? A. Yes, sir. : 

THE COURT: Speak a little louder, officer, so everyone can hear. 

THE WITNESS: After I left the courtroom I recalled that there 
was a period of waiting. After we arrived on the scene on M Street we 
had to call for a patrol wagon to transport Mr. Dail, and when the wagon 
arrived, as we were putting Mr. Dail in the wagon — as we were about 
to put him in the wagon — he made the statement: "Go ahead and lock 
me up for drunk. I know that's what you're going to do." 

BY MR. BLACKWELL: 

Q. I believe you testified that at that time you did not onal any 
whisky on his breath, is that right, or any alcohol on his breath? A. I 
did not smell any odor of alcohol on him; no, sir. 

* * * * 
PEGGY P. DAIL 
a witness, recalled for and on behalf of the Government in rebuttal, 


resumed the stand and, having been previously duly sworn, was examined 
and testified further as follows: 


DIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. Mrs. Dail, you are still under oath, your having been ee cinasi 
sworn. Directing your attention, Mrs. Dail, to the 28th of June — is that 
June or July, Mr. Guervitz? 

MR, GUERVITZ: June 28th. 

BY MR. BLACKWELL: 

Q. (Continuing) — June the 28th when your husband was arrested 
and taken to D. C. General Hospital the following day for a mental observa- 
tion, did you have occasion on that particular night to form an; opinion as 
to whether or not your husband was intoxicated or not? A. He had been 
drinking. 
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Q. How do you know he had been drinking? A. I found a bottle 

behind the couch or behind the chair, but I just don't remember 
which. 

Q. Now, when were you married to the defendant, Mrs. Dail? 

A. On April the 4th, 1953. 

Q. And during the time you lived with him, was he a heavy drinker? 
A. Yes, sir; he was. 

Q. Was he a heavy drinker at the time that you married him, or 
did he start drinking after you married him? A. He drank but nothing 
to what he did after we were married. 

Q. Well, directing your attention to 1960 and 1961 particularly, 
and prior to August the 4th of 1961, was he drinking heavily during that 
time? A. Yes, sir; he was. 

Q@. And how would he behave when he was drinking? A. When he 
was drinking heavily, which was every night, when I would pick him up 
from work, I would have to stop at a liquor store and he would get a 
bottle and he drank it just like water, right straight down, just about all 


the bottle, and then when we would get home, my daughter usually had 


dinner ready because we would get home quite late in the evening, and 

we could sit down sometimes to the table and many a time out ofa 
clear blue sky he wouldn't like something that we said or the way we said 
it, the plate, his dinner plate, would go to the ceiling at me or up against 
the wall. 

Q. Now, had he been drinking at that time? A. Yes, sir; he had. 

Q. Now, when he was not drinking, how did he act? A. You couldn't 
ask for a better man. 

Q. Thank you. Now, could you usually tell when he had been drink- 
ing? A. Yes, sir; I could. 

Q. In your opinion, had he been drinking when he came down to see 
you at 1025 Vermont Avenue, Northwest, on August the 4th? 

MR. GUERVITZ: That's already been testified to, Your Honor. 

THE COURT: I beg your pardon? 

MR. GUERVITZ: That has already been testified to. 
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THE COURT: No, I don't think so. I will let her answer. 
THE WITNESS: He had been drinking; yes. : 
* * * * 
REDIRECT EXAMINATION 
BY MR. BLACKWELL: 

Q. Do you know anything about the doctors to whom he would go 
during 1960 and '61? A. Yes, sir. He would go to have his barber’ s 
papers filled out by the doctor, which is required, and then one. ‘other 
time he had been drinking quite heavily and he went over to the doctor 
to get something to quieten his nerves. 

Q. Do you know of any other occasions that he went to the doctor 
in recent years for any other purpose? A. Yes, he went one time - 
well, every time it was for drinking quite heavily. : 

* * * * 
RECROSS EXAMINATION 
BY MR. GUERVITZ: 
Q. Mrs. Dail, you say you separated in May of 1961, is that right? 


A. Yes, sir; May the 20th. 
* * * * * 


Q. Now, did you also take him to Doctor — you took him to Dr. 
Cawood, didn't you? A. Yes, sir; I did. Dr. Cawood — | 

Q. When did you take him to Dr. Cawood? A. I couldn't tell you 
exactly the date, Mr. Guervitz. 


Q. Was that before you separated? A. Yes, sir; it was, satefoie he 

was taken ill the first time. 

What was that? A. Before he was taken real ill the first time. 

_ when was he taken real ill the first time? A. In January. 

. Of what year? A. Of '60, I believe; yes, "60. : 

. January 1960? A. Yes, sir. 

. Now, where was he taken? A. He was taken to Dr. Cawood for 
the same thing, for drinking quite heavily, and Dr. Cawood gave him a 
medicine that he said, "If you are going to drink, don't take this medicine." 
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He warned him, and Mr. Dail drank and took the medicine. 
* * * * * 

Q. Then after he left Dr. Cawood he went to Dr. Sacks, is that 
right? A. Yes, I took him to Dr. Sacks after he had been drinking quite 
heavily, and he would go off on one of his binges. 

Q. And he continued with Dr. Sacks even after your separation, is 
that right? A. That I cannot say; I do not know. 

* * * * * 

MR. GUERVITZ: I agree with that. Your Honor, there is one more 
thing. I know His Honor, from past experience, has instructions far 
better than we lawyers can present, so I'm not preparing any instructions. 

THE COURT: Very well, that is all right. 

MR. GUERVITZ: I hate to put all that work on His Honor, but I 
know His Honor — 

THE COURT: I want to say this to you. I am going to try an experi- 
ment which I tried in a case the other day. You know, we have had a lot of 
difficulty defining what constitutes the product of a mental disease. Even 
doctors don't know what it means, and at one time Dr. Cushard was asked 
that question and he turned to me and he said, "T don't know what is meant 
by was it a product of the mental disease." So I analyzed this question in 
my opinion in the Naples case about a year ago, and I tried this the other 
day, and I instructed the jury substantially as follows, and I am going to 
do that here, what constitutes the product of a mental disease: If the 
defendant was so mentally diseased that he didn't know the difference be- 
tween right and wrong, and he didn't know that what he was doing was 
wrong, then of course the crime is the product of a mental disease, but 
even if he did know the difference between right and wrong, and even if 
he did know what he was doing was wrong, but if the nature of the mental 
disease was such that it deprived him of the power to refrain from doing 
the wrong act and to adhere to the right, in other words, created a com- 
pulsion, that too would make the crime a product of the mental disease. 
On the other hand, suppose he knew the difference between right and 
wrong and he knew that what he was doing was wrong, and suppose that the 
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mental disease was of such a nature as did not prevent him from 
adhering to the right and refraining from doing wrong, then there can be 
no causal connection between the mental disease and the crime.' The 
crime cannot be said to be the product of the mental disease. 

MR. BLACKWELL: I think that's a very good distinction, Your 
Honor. 

MR. GUERVITZ: In other words, Your Honor, in my humble 
analyzation, in other words, if he had the power of doing right or doing 


wrong, he had the power of choosing to do it, then there is no causal 


connection. 

THE COURT: Exactly. 

MR. GUERVITZ: But it doesn't mean he has to be entirely of un- 
sound mind, but in other ways made him go the wrong track. Is that like 
the Carter case? I read the Carter case. They tried to gefine the product. 

THE COURT: Well, it is in different language it is more like the 
old test that we used to use. All our difficulty of late years has been 
created by the phrase "product of the mental disease." Nobody knows 
what "product" is. I have analyzed it in my own mind for a long time, 
from time to time, and that is what I come up with. Now, I tried it for 
the first time the other day and unfortunately the defendant was found not 

guilty by reason of insanity so I couldn't get that definition tested 
by the Court of Appeals. 

MR. BLACKWELL: You might get a test in this case, Your Honor. 

MR. GUERVITZ: Well, I understand that if he has the ability to 
decide whether he will go this way or that way — 

THE COURT: Yes, if he has the ability to decide and the ability to 
use and follow the right course, then there is no causal connection. 

MR. GUERVITZ: But if he has the ability to go down this bad road, 
no matter how strong the ability, that's it. 

THE COURT: A person gets up in the morning, he washes, dresses 
and bathes and eats his meals, and some of them go to church. 

MR, BLACKWELL: Yes, I think that simplifies it. 

THE COURT: There isn't everything an insane person does that 
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is the product of a mental disease. 
MR. GUERVITZ: This has been a very interesting case. 


* * * * * 


January 30, 1962 
* * * 
DAVID J. OWENS 
called as a witness on behalf of the Government and, having been first 
duly sworn, was examined and testified as follows: 
DIRECT EXAMINA TION 
BY MR. BLACKWELL: 

Q. State your full name, please, Doctor. A. David J. Owens. 

Q. And you are a member of St. Elizabeths Hospital staff, are you 
not? A. Yes, Iam. 

Q. And I believe you are in charge of the Maximum Security Sec- 
tion, is that correct? A. That's correct. 

Q. Dr. Owens, how long have you been on the staff of St. Elizabeths 
Hospital? A. Approximately seven years. = 

MR. GUERVITZ: Your Honor, at this time, as to Dr. Owens' quali- 
fications, I will do likewise as Mr. Blackwell, we will stipulate that the 
Doctor is an expert in his field. 

THE COURT: Very well. 

MR. BLACKWELL: Thank you, Mr. Guervitz. 

BY MR. BLACKWELL: 

Q. Dr. Owens, did there come a time when you had occasion to 
examine the defendant in this case, Garland G. Dail? A. Yes. 

Q. Where did this examination take place, Doctor? A. At the 
Maximum Security Division of St. Elizabeths Hospital, at the medical 
staff conference on December 18, 1961. 

THE COURT: What is the date? 

THE WITNESS: December 18, 1961. 

BY MR. BLACKWELL: 

Q. Now, was this examination in pursuance to an order of this 

Court for a 90-day examination of this defendant? A. Yes. 
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Q. And in compliance with that order you did examine him, and 
others of the staff, is that correct? A. That is correct. | 

Q. Doctor, as a result — I believe the purpose of your examination, 

as set forth in the order, was to determine the defendant's present 
competency to stand trial and whether or not he was suffering with a 
mental illness on August 4th, 1961, and if he was suffering with a mental 
illness, whether or not that mental illness was the cause of his crime or 
whether or not the crime was the product of the mental illness. Were 
those the provisions of the order? A, Yes. 

Q. Now, in compliance with that order you did examine this man, 
is that right? A. That is correct. 

Q. Now, will you tell His Honor and these ladies and gentlemen 


of the jury the results of that examination, please? 
* * * * * 


Q. Now, Doctor, as a result of your examination, were you able to 


arrive at an opinion as to whether or not the defendant in this case, 
Garland G. Dail, was suffering with a mental illness on August 4th of last 
year? -A. I was able to arrive at an opinion. 

Q. And what was that opinion and on what was it based, please? 
A. My opinion was that Mr. Dail was without mental disease or defect on 
that date and that he was without mental disease or defect on the date of 
my examination, which was, December 18th, 1961. | 

I base my examinations on the past history of this individual, ob- 
tained from his previous admission to St. Elizabeths, the hospital records; 
interviews — the interview that I had with him on the date of the medical 
staff conference; reports and consultation with other physicians who had 
seen him; neurological examination; psychological examination; observa- 
tion of ward attendants and personnel on the ward. In other words, the 
total background of this individual I base my opinion on. 

Q. And did I understand you to say that this defendant was there for 

a period of 90 days? A. Yes. 

Q. And during that time he was given a complete een and 


neurological examination? A. Yes. 
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Q. And did I understand you to say that he was under observation 
by ward attendants during that time? A. That is correct. 

Q. Now, do you know whether or not he was given an electro- 
encephalogram test or not? A. He hada neurological exam, and the 
neurological exam did not indicate that there was any need for an electro- 
encephalogram. Therefore, one was not done. 

* * * * 
CROSS-EXAMINATION 
BY MR, GUERVITZ: 

Q. Doctor, how do you spell your last name? A, O-w-e-n-s. 

Q. Dr. Owens — thank you, sir. Dr. Owens, are you familiar with 
the report of December 21st, 1961 which the St, Elizabeths Hospital issued 
to this Court? A. May Isee the report? Iam not — 

Q. Yes, sir. (A document was handed to the witness by Mr. Guer- 
vitz.) A. Yes, lam familiar with it. 

Q. Now, Dr. Owens, you stated that you first saw the defendant on 
December 18th, 1961, at a medical staff conference at St. Elizabeths, is 
that correct, sir? A. That is correct. 

Q. And any information that you have about this man's condition 
is what he told you himself, is that correct, sir? A. No. 

Q. Let me finish. What he told you himself, as well as the records 
in St. Elizabeths? A. And information that we had from other sources. 

Q. You mean other members of the staff of St. Elizabeths? 

A. From them as well as information from his wife, information from 

his wife on his previous hospitalization at St. Elizabeths, information from 
the police as to previous activities, information from one of the physicians 
on the service that happened to be acquainted with the patient because of a 
hospitalization of a child at St. Elizabeths. 

Q. Now, Dr. Owens, December 18th how long did you personally 
examine the defendant, in the matter of time? A. I don't keep an exact 

284 time, an exact time of the time I examine a patient. However, the 
usual staff conference lasts approximately an hour to an hour and a half. 
This includes presenting of the case, the case history, the interview of 
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the patient, and the discussion following the examination of the patient. 

The examination itself of the patient, the interview, it may run 
from 20 minutes to 40 minutes, depending on the time necessary. 

I feel that an examination is either adequate or inadequate, whether 
it takes ten minutes or ten hours; and I felt, at the conclusion of my 
examination, I had completed an adequate mental examination. | 

Q. How long, can you estimate, that you personally talked to the 
defendant; that is, just personally that you talked with the defendant in 
connection with this examination? A. I don't know the exact time. 


Q. Approximately? A. Approximately, the whole examination lasts 
about an hour to an hour and a half. Of this, I would say 20 or 30 minutes 
is usually occupied, or 40 minutes, depending on each patient, in the 


examination. 

THE COURT: But before this conference there is undertying 
material prepared? 

THE WITNESS: All of the information or the background history, a 
number of examinations have already been conducted of this individual. 
This information is presented at the conference to me and to the other 
members of the conference by the physicians who have interviewed this 
patient and examined him on previous occasions. 

THE COURT: So, he had been examined by other Seats before 
this final conference, is that it? 

THE WITNESS: Yes, Your Honor. 

BY MR. GUERVITZ: 

Q. In other words, when you came to the conference, that's the first 
time that you had been able to look over any of the material in'connection 
with this defendant, is that correct? A. It probably was, yes. 

Q. Now, Doctor, you stated that you got information from his wife. 
Did you talk to this man's wife personally? A. No, I did not. | 

Q. Did you talk to any physicians personally? A. Yes. | 

Q. Which ones? A. Well, at the staff conference. 

Q. I mean, outside of the physicians of St. Elizabeths? A. Besides 
the physicians at St. Elizabeths? 
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Q. Yes. A. No, I did not. 

Q. You didn't talk to any personal physician of Mr. Dail? A. No, 
I did not. . 

Q. Now, Doctor, isn't it a fact that the findings of the St. Elizabeths 
Hospital was that Mr. Garland was mentally competent to understand the 
nature of the proceedings against him and to consult properly with counsel 
in his own defense? 

THE COURT: Ido not think you are reading it accurately. You will 
have to read the rest of the next sentence, then. 

MR. BLACKWELL: That is what I am asking for, Your Honor. 

BY MR. GUERVITZ: 
Q. "We find no evidence of mental disease existing at the present 


time nor on or about August 4, 1961. He is not suffering from mental 


deficiency." Now, Doctor, in other words, that consultation on Decem- 
ber 18, 1961, brought the hospital to that conclusion at that time? 

A. That is correct. 

Q. All right. How, Doctor, did you learn from the defendant what 
happened at the time of the commission of the offense charged? A. I dis- 
cussed it with him, but I was unable to obtain too much information from 
him concerning it because of his inability to recall the events. 

Q. And what else did he tell you? What did he tell you that he 
recalled about that occurrence? A. He stated that he recalled nothing 
for a period of approximately five or six days in that interval when the 
alleged offense was supposed to have occurred. 

* * * * * 

THE COURT: May I interject a question at this point? 

What significance do you attribute to that statement, if any? Or, 
did it impress you as being true, in the first place; and, if so, what 
significance do you attach to it? 

THE WITNESS: Well, my first impression was that if this is true 
it was a result of intoxication which was present at the time. In my opin- 
ion, the individual was intoxicated at the time this occurred, and that if 


we had an amnesia present then, the amnesia was a result of excessive 
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alcohol intake rather than a mental disease. 

Q. Wouldn't that excessive alcohol have some effect on the man's 
mental ability? A. Well, I am sure that excessive alcohol would, yes. 

* * * * 2 ees 

THE COURT: Of course, that would not apply to the first count. 

Now, that being so, I am just wondering whether you want to im- 
peach his testimony on that point, because it is favorable to you, 

MR. GUERVITZ: Iknow, Your Honor. I started on the premise 
I didn't know whether this man was drunk or not because he couldn't tell 


me. 
* * 


BY MR. GUERVITZ: : 

Q. Doctor, just a couple of other questions. Did you go into the 
background of Mr. Dail's marriages in any way, or his previous situation? 
A. To a certain extent we did go into the background. I was aware that 

he had been married twice. 

Q. And you also are familiar with the fact that Mr. Dail in 1960 .~ 
had been committed to D. C. General Hospital and at that time he was 
suffering from what they classified as deterioration and delirium tremens? 
A. Iwas aware that he had been committed to D. C. General in 1960, and 
following his commitment he was transferred to St. Elizabeths. 

Q. But you are not aware of what diagnosis had been given in con- 
nection with his case in 1960 at D. C. General? A. To the best of my 
recollection, we did have those records available to us and they are in 
his record. I am almost sure we did. At least, we had the information 
submitted on his previous admission incorporated in our hospital records. 


* * * * * 


MAURIS M. PLATKIN 


called as a witness on behalf of the Government and, having been first 


duly sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. BLACKWELL: 


92 


Q. State your full name, please, Doctor. A. Mauris M. Platkin. 

Q. And are you a member of the staff of St. Elizabeths Hospital? 
A. That is correct. . 

Q. And how long have you been a member of that staff? A. Some 
six or seven years, approximately. 

MR. BLACKWELL: May I inquire, if Your Honor please, as to 
whether or not Mr. Guervitz will stipulate Dr. Platkin's qualifications? 

MR. GUERVITZ: Yes, I was just getting ready to do so, Your 
Honor, the same stipulation as to Dr. Platkin. 

THE COURT: Thank you. When you say staff, you mean psychi- 

atric staff, I presume. 

MR. BLACKWELL: Yes, Your Honor. 

BY MR. BLACKWELL: 
Q. Dr. Platkin, did there come a time when you examined the 


defendant in this case, Garland G. Dail, in compliance with an order of 


this Court, for the purpose of determining whether or not he was suffer- 
ing with a mental illness on August 4th of 1961; and, if he was suffering 
with a mental illness on that date, whether or not the crime with which he 
is charged, or the crimes with which he is charged were the product of 
any mental illness he was suffering on that day? A. Yes, I did make 
such an examination. 

Q. And as a result of your examination — 

THE COURT: Fix the date of the examination. 

BY MR. BLACKWELL: 

Q. What date did you perform this examination? A. December 
18th, 1961. ; 

Q. Now, Doctor, this took place, of course, at St. Elizabeths Hos- 
pital? A. That is correct. 

Q. Now, Doctor, as a result of this examination did you form an 
opinion as to whether or not the defendant, Garland G. Dail, was suffering 
with a mental illness on August 4th, 1961; and, if so, on what do you 


293 base your opinion? ‘A. I did form such an opinion, and in my opinion he 
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was without mental disorder at the time I examined him. 
* a * * * 

Q. Now, did you also form an opinion as to his mental condition 
on August 4th, 1961? A. Yes. 

Q. Will you state to His Honor and these ladies and gentlemen of 
the jury what your opinion was as to his mental condition on August 4th 
and on what that opinion is based, please? A. In my opinion he! was 
without mental disorder on August 4th, also. 

My opinion was based on the available history that we had of this 

man at the hospital; on direct examination of him; on tests that 
were made while he was at the hospital. None of these revealed sufficient 
evidence of his having a mental disease at the time I examined him or on 
August 4th, 1961. | 

THE COURT: Doctor, when you say mental disorder, is that 
synonymous with mental disease and mental defect? 

THE WITNESS: Not with mental defect, Your Honor, but with 
mental disease. 

THE COURT: It is synonymous with mental disease? 

THE WITNESS: Disease. 

THE COURT: What about mental defect? 

THE WITNESS: It is not. 

THE COURT: Did you find any mental defect in him? 

THE WITNESS: No, sir, I did not. 

BY MR. BLACKWELL: 

Q. Well, now, Doctor, what did your examination consiat of? 

A. My examination consisted of having presented to me, along’ ‘with 
other doctors, the information we had about this man's prior history in 
the past several years, the psychological examinations that were con- 
ducted while he was at the hospital, previous information about incarcer- 
ation at the hospital, and direct examination of the patient as I 'saw him, 


and reports from his behavior and adjustment while he was in the hos- 
pital in the course of 90 days. 
Q. During that 90-day period, Doctor, I understood you to say that 
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there were certain psychological examinations. Were there also neuro- 
logical examinations and a thorough physical examination of the defendant? 
A. Yes, there were, and these failed to reveal any evidence of any organic 
or other mental illness or neurological illness. 
* * * * 
CROSS-EXAMINATION 
BY MR. GUERVITZ: 

Q. Dr. Platkin, you stated that the first time you saw the defendant 
was on August 18th — sorry, on December 18th, 1961, is that correct, 
sir? A. Well, I hadn't stated that that was the first time, but that was 
the first time that I saw him at any length. 

THE COURT: You had seen him before in the hospital? 

THE WITNESS: Very briefly, Your Honor. I never had any inter- 
views with him. I would see him on the ward and I had made inquiries 
about him, but I never had any previous interviews with him. 

BY MR, GUERVITZ: 


Q. Now, did you have a personal interview, that is, a private inter- 
view with the defendant on December 18, 1961, or was it during the staff 
conference? A. It was during the staff conference. 


Q. So, the questions that you asked, you asked in open conference 

and other doctors would ask questions too, is that correct, sir? 
A. That is correct. 

* * * * * 

THE COURT: The term staff conference might give rise to the 
inference that it is a conference only of the staff. 

THE WITNESS: No, sir, it involves the presence of the patient as 
well. 

THE COURT: And the patient speaks and is questioned? 

THE WITNESS: Yes, sir. 

THE COURT: By any member of the conference? 

THE WITNESS: By any member of the conference who might want 
to question him. 


BY MR. GUERVITZ: 

Q. Now, Doctor, then I understand from your statement that it 
was not a private interview that you had with the defendant, it was a sort 
of open interview? A. That's correct. 

Q. Dr. Owens was there, too? A. That is correct. 

Q. And his interview was similar to yours, is that correct? 

A. Yes, that is correct. 
Q. Now, Doctor, do you have the medical records of this man with 


you? A. No, I don't have them with me. 
Q. Does Dr. Owens have those records? A. I don't know, actually, 
whether he had them with him or not. Normally, unless records are sub- 


poenaed from Dr. Overholser, we do not bring them. 

Q. All right. Now, let me ask you this, Doctor. Do you recall 
what the defendant said as to what happened on the date of August 4th, 
1961? A. He said — I am not quoting him directly, but he indicated that 
he was aware of what is alleged to have happened, but he couldn't 
remember the details, he had no recollection, no personal recollection 
of what had happened. | 

Q. And, Doctor, did that have any basis, in your opinion, as to 
whether this man had a mental defect on that day? A. It certainly —I 
certainly took that view into consideration. 

Q. And did you believe him when he said he had no memory of that 

day? A. Ihave considerable doubt. I had considerable doubt as to 
whether this was a fact or not. 

THE COURT: You mean you had considerable doubt as to what? 

THE WITNESS: As to whether he did or did not remember the 
incident. 

BY MR, GUERVITZ: 

Q. Now, Doctor, did you finally come to the conclusion that you 
believed him or disbelieved him? A. I didn't come to any firm conclu- 
sion in that regard. That is not entirely within my province, to decide 
whether he is telling the truth or not about that situation. We simply 
queried him about it and got his version of it, and that, along with other 
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information or other impressions that we received and other observations 
that were made, is what determined my opinion, rather than that one fact 
alone. 

Q. Well, would the fact that this man had no memory at all of what 
happened, and taking that as a fact to be true, would that in any way have 
any bearing on your decision whether or not this man was suffering from 
a mental disease or defect as of August 4th, 1961? A. That alone I would 
have no opinion about, if that were the only fact that were available to me, 


that one situation as to whether he remembered or not, because there 


could be any number of reasons why a person doesn't remember an 
episode and it doesn't necessarily mean that he is mentally ill. 

Q. But it would also mean that he would be mentally ill, too, 
wouldn't it, Doctor, if he didn't remember an episode? A. Not necessarily. 

Q. Well, it would, though, it could, isn't that right? A. It could, 
along with other information and other observations, but in and of itself 
I could not form an opinion as to whether he is mentally ill or not. 

Q. Now, in connection with an episode in June of 1960, June 28, 
1960, are you familiar with the episode in which Mr. Dail was involved 
then? A. Yes, lam. 

Q. And what do you recall of that episode? A. Well, I have no per- 
sonal recollection of it. It's simply a matter of record. 

Q. Well, what did the record reflect to you that happened? A. I 
assume you are referring to his previous hospitalization? 

Q. Iam referring to an episode that happened on June 28, 1960, on 
M Street, Southeast. A. I would appreciate it if you could give me some 

details because there are a number of things that happened at that 
time that I am aware of. 

Q. Do your records, or do you recall whether your records reflect 
the fact that on June 28, 1960, Mr. Dail was found in a car sitting — found 
by an officer in an automobile, in the early morning, stating that there was 
a body in his bed, that the neighbors were trying to wire his porch and 
dig out his porch, and to the effect that people were after him? Now, do 
you have anything in your records to reflect that that episode took place? 
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A. I don't recall this business of a body in his bed, but I know about that 
time there were a number of similar things he was fearful about and that 


he was being persecuted and people were after him, and he had what 


apparently was a very delusional episode. 

THE COURT: If he had been drinking heavily for a paris of time 
immediately prior to these episodes, in your opinion would there have 
been a causal connection between the excessive indulgence in alcohol and 
these episodes? 

THE WITNESS: Oh, there very probably might have been a con- 
nection, yes. 

BY MR, GUERVITZ: 

Q. And do you know whether or not, Doctor, that your records 
reflected the fact that in June of 1960 Mr. Dail was found to have been 

suffering from delirium tremors and also deterioration? A. Yes, 
I have a report — there is a report to that effect. 

Q. Do you know, during the time — do your records reflect that 
during the time for some time prior to 1960, June 1960 and subsequent 
thereto, up to about around the time of Mr. Dail's arrest in 1961, August, 
that he had been treated for nervous condition? Do you know that, sir? 

A. I wasn't aware of that. I don't think there is any reference to that in 
our records, the fact that he was under treatment at the time. 

Q. Is there any reference in your records that Mr. Dail had dizzy 
spells from time to time during the period prior to 1960 — well, going 
back to his military service and his naval service and up to about the time 
of the happening of this offense? A. I am aware of the fact that he claimed 
that he had had blackouts, which I suppose might correspond to dizzy spells. 

* * * * * 

Q. Do you know whether or not Mr. Dail claimed he had ino memory 
of what happened at that episode on June 28, 1960, until he found himself 
in St. Elizabeths Hospital some time later, in July? A. Yes, I am aware 
that he had so stated or so indicated. : 


* * * * * | 


@. Assuming these facts are true, that Mr. Dail for a period of 
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some time starting with his naval service in 1943 or '44 had these dizzy 
spells or blackouts, as he described them; that he was addicted to the 
use of alcohol; assuming that without reason he would suddenly throw 

304 dishes against the wall; assuming that when he was sober there 
was not a better man; and assuming that he was seated in a car on June 
28, about one o'clock in the morning, claiming to the officer that he was — 
that a body was being stuffed down his chimney, that he found a body in 
his bed, that the neighbors were trying to dig out his porch, that they were 
trying to wire his porch and that people were after him; and that also 
assuming that he had no memory of what had happened — what happened 
to him until he found himself in St. Elizabeths in August; and assuming 
that he was diagnosed in the D. C. General Hospital as having been suf- 
fering from delirious tremors and deterioration; and assuming that he 
was under medical treatment by his own family physician for a period 


for some time, a period before 1960, and for a period after 1960, for 


nervous condition; and assuming that he had no recollection of what hap- 
pened on August 4th until he found himself in a precinct some time there- 
after; and assuming that he went into the Group Health Hospitalization 
during office hours, which is located at 1025 Vermont Avenue, Northwest, 
Washington, D. C., where his wife was working; and assuming that he and 
his wife had been separated from each other for a period from May 20th, 
1961; and further assuming that there is no evidence of any — no facts of 
any other contact between the two until August 4th, 1961; and assuming 
that he came into the Group Health Hospitalization office, where 
other people were working, in his white coat and dark glasses, being a 
barber, came in in his uniform and said to his wife that he was going to 
take her — he was going to have her daughter, Sandra, taken away from 
her, and he asked about a man by the name of Hudson, whom his wife did 
not know, and he said that he was going to kill her and then shot at her 
six times and then walked out of the Group Health Hospitalization office, 
which was the first floor office, and down Vermont Avenue, at which time 
while he was walking he was apprehended by a civilian, who said to him, 
"What seems to be the trouble, let's go back and see a doctor, something 
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wrong with you," and the man — 


* * x * * 


Q. (Continuing) That he was apprehended by a civilian, offered no 


resistance and walked back to the front of the entrance to the Group 
Health; and assuming also as a fact that his wife stated that he had been 
drinking, from her observation of him, that he had been drinking that day; 
and assuming also as a fact that he offered no resistance to his appre- 


hension or arrest. 

Now, Doctor, would you say, drawing on your experience, would 
those facts give you an opinion as to whether this man was suffering from 
a mental disease as of August 4th, 1961? A. In view of the fact that you 
assume that he is addicted to an excessive use of alcohol, I could relate 
any of these events, any of these alleged events to an excessive: consump- 
tion of alcohol, and, therefore, I would not say that they were ore 
indicative of a mental disease. 

MR. GUERVITZ: Your Honor, I would like to repeat that question. 

THE COURT: No, you may not repeat a question. 

MR. GUERVITZ: Just ask the question — I don't think it's respon- 
sive. I have asked him, taking these facts as a whole, whether or not he 
had any opinion whether or not this man had a mental disease or defect 
on the 4th of August, 1961. 

THE WITNESS: I would say no, if you are limiting me to one word. 

BY MR. GUERVITZ: 

Q. And what do you base that opinion on, sir? A. I think I pointed 
out that in view of the history I have of the fact that this man was heavily 

addicted to the use of alcohol, any of these events or circumstances 
could be explained on the basis of the excessive intake of alcohol. 

* * * * * 

Q. Well, assuming as a fact that he has no memory whatsoever 
what happened on August 4th, 1961, would you explain what caused that 
condition that he should not have any memory that day, if that is the fact? 
A. Well, a heavy intake of alcohol can product an amnesia. This is a 
common experience, that under the influence of alcohol individuals may 
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forget certain episodes that occurred during that period. 
Q. Supposing he had not had any alcohol that day, and assuming as 
a fact that he did not, would you be able to state whether or not the 


assumption that he had a lack of memory would be connected with any 
other disease or defect? A. This might be. This might be. This would 
have to be further evaluated, as to whether he might have a lapse of 


memory or an amnesia for a particular period, assuming that there was 
no alcohol involved. 

Q. Did you take that into consideration, Doctor? A. Yes, I did. 

Q. All right. ‘And what was your opinion if no alcohol were involved 
and he had this amnesia? A. Well, my opinion was based on my belief 
that he did have alcohol. 

* * * * * 

THE COURT: You have asked him assuming he did not have alcohol, 
and he answered that. Then he said but in his opinion, however, this was 
due to excessive use of alcohol. 

MR. GUERVITZ: I thought I had asked him, Your Honor, did he 
make any opinion on the fact that if he didn't have alcohol. 

THE COURT: Well, you did ask him that and he answered you. He 
said it might be possible, but he came to the conclusion that it was due to 
alcohol. 

* * 
BY MR. GUERVITZ: 

Q. Now, Doctor, did you have any opinion as to what caused his — 
assuming as a fact that he had a lack of memory June 28, 1960, did you 
have any opinion as to what caused his lack of memory then? A. Well, 

I feel on less certain ground because that was a longer period ago, 
but the information available as part of the record suggests that then, 
too, there was considerable amount of alcoholic intake. 

Q. Now, Doctor, is it a fact that — isn't ita fact that an excessive 
alcohol intake could cause an acute psychosis? A. In some instances, yes. 

Q. And acute psychosis would be an impairment of the operation of 


the brain, wouldn't it? A. For the period in which it occurs, yes. 
* a * * * 
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GARLAND G. DAIL 
the defendant herein, having been previously duly sworn, was examined 


and testified further as follows: 
DIRECT EXAMINATION 
BY MR. GUERVITZ: 

Q. Mr. Dail, just one question I want to ask you. Do you recall 
your wife testifying that you threw some plates against the wall? Do 
you recall that testimony? A. No, sir, I do not. 

Q. Do you recall your wife so testifying? A. Yes, sir. | 

THE COURT: You do not have to ask him that. Just ask him 
whether he did it or not. 

BY MR. GUERVITZ: 

Q. Do you recall ever throwing plates against the wall? A. No, 
sir, I do not. 

THE COURT: Very well. 

MR. GUERVITZ: That's all, No further questions. 

THE COURT: You may step down. 

* * * * * 

MR. GUERVITZ: Yes, sir, I would like to make a motion as to all 
the counts, just for the record, directed verdict. 

THE COURT: Motion denied. Now, gentlemen, I want to get this 

case to the jury before the noon recess. In order to accomplish 
that I have to start charging the jury no later than 11:45. We will have 
to have time also for a recess. 

* * x 
JURY CHARGE 

THE COURT: Ladies and gentlemen of the jury: The Government 
has introduced evidence in this case tending to show that on the 4th of 
August, 1961, the defendant, Garland G. Dail, entered the office of Group 
Health Association at 1025 Vermont Avenue in this city, where his wife 

was employed. He and she had been estranged and separated. The 
defendant, after an exchange of remarks with his wife, according to the 
Government's evidence, said, "I will kill you," pulled out a revolver and 
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fired six shots. Fortunately, no one was hurt because the shots did not 


hit anyone. 
The defendant does not deny that this occurred, but claims he does 
not remember and has no memory of the events. 
The defendant has been indicted on three counts. The first count 
charges an assault with a dangerous weapon and reads as follows: 
On or about August 4, 1961, within the District of 
Columbia, Garland G. Dail made an assault on Peggy P. 


Dail, with a dangerous weapon, that is, a pistol. 

The second count charges an assault with intent to kill. It reads 
as follows: 

On or about August 4, 1961, within the District of 

Columbia, Garland G. Dail made an assault on Peggy P. 

Dail, with intent to kill the said Peggy P. Dail. 

The third count charges carrying a pistol without a license. 

It now becomes your duty to determine whether the defendant is 

guilty or not guilty on the charges on which he is being tried. You 
will render a separate verdict on each of the three counts and in each 
instance your verdict must be either guilty or not guilty. 

Your decision must be reached calmly and objectively, impartially 
and dispassionately, solely on the evidence introduced at this trial. You 
must arrive at your conclusion without any feeling or emotion, without 
any anger on one hand or sympathy on the other or any other feeling or 
emotion. 

As some of you heard me say in other cases and as no doubt all of 
you have become aware, it is my function and my duty to instruct the jury 
as to the rules of law that must govern the disposition of the case on trial. 
You, ladies and gentlemen of the jury, are bound and obligated to take the 
law from the Court and to follow the Court's instructions as to the law. 

But under our system of trials with juries, the jury decides the 
facts. You, ladies and gentlemen of the jury, are the sole judges of the 
facts and you must decide the facts yourselves on the basis of the evidence 
introduced at this trial. 
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| 
In addition to instructing the jury as to the law, as you no doubt are 


aware, I have still another function to perform, namely, to summarize 
and discuss the evidence and to comment on the facts and on the evidence 

to the extent to which I deem it desirable to do so, but that is done 
merely to assist and aid the jury in arriving at its conclusions. ‘The 
Court's discussion and summary of the facts and of the evidence and the 
Court's comments on the facts and on the evidence are not binding on you, 
they are intended only to help you, and you need attach to them only such 
weight as you deem wise and proper. If your recollection or your under- 
standing or your view of the evidence in any respect differs from mine, 
then it is your recollection, your understanding and your view of the evi- 
dence that must prevail because, I repeat what I said a moment ago, the 
final decision on the facts is within your domain, my instructions are 
binding on you only as concerns the law. 

I will commence my instructions on the law with a summary of a 
few general principles of law that are applicable to all criminal cases, 
including, of course, this one. Some of you have heard me summarize 
them before, but it is my duty to bring them anew before the jury in each 
individual case, even at the risk of wearisome repetition. 

First, the fact that a defendant has been indicted and is charged with 
a crime is not in itself an indication of guilt because an indictment is 
merely the procedure and the machinery by which a defendant is brought 
before the Court and is placed on trial. 

Second, every defendant in a criminal case is areata to be inno- 
cent. This presumption of innocence attaches to the defendant throughout 
the trial until it is overcome by evidence. 

Third, the burden of proof is on the Government to prove, ‘the defend- 
ant's guilt beyond a reasonable doubt. Unless the Government sustains 
this burden and proves beyond a reasonable doubt that the defendant has 
committed every element of the offense with which he is charged, the 
jury must find him not guilty. 

In this case counsel for the defendant has interposed a defense of 
insanity, and so the Government has an additional burden. In addition to 
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proving the defendant's guilt beyond a reasonable doubt, it must also 
disprove the defense of insanity beyond a reasonable doubt. I will go 
into detail as to that aspect of the matter a little later on. 

Now, I said a moment ago, and I repeat, that the burden on the 


Government is to introduce proof beyond a reasonable doubt, both to 


prove the defendant's guilt and also to disprove the defense of insanity. 
I emphasize, the burden on the Government is proof beyond a reasonable 
doubt, not proof beyond all doubt whatsoever. 

Proof beyond a reasonable doubt means proof to a moral certainty 

and not necessarily proof to an absolute or mathematical certainty. 
By a reasonable doubt, as its very name implies, is meant a doubt based 
on reason and not just some whimsical speculation or some capricious 
conjecture. Proof beyond a reasonable doubt may be explained in a very 
simple fashion. It simply means this: If after an impartial comparison 
and consideration of all the evidence you can say to yourself that you are 
not satisfied of the defendant's guilt, then you have a reasonable doubt. 
But, on the other hand, if after such impartial comparison and considera- 
tion of all the evidence you can truthfully and candidly say to yourself that 
you have an abiding conviction of the defendant's guilt, such as you would 
be willing to act upon in the more weighty and important matters relating 
to your own affairs, then you have no reasonable doubt. 

In other words, proof beyond a reasonable doubt is such proof as 
will result in an abiding conviction of the defendant's guilt on your part, 
such a conviction as you would be willing to act upon in the more weighty 
and important matters relating to your own affairs. 

In considering the issues of fact submitted to you, you will weigh 
the testimony of all the witnesses who have testified at this trial, as well 
as all the circumstances concerning which testimony has been introduced. 
Frequently, circumstances cast an illuminating light on oral testimony. 

You are the sole judges of the credibility of witnesses. I mean by 
that that it is for you, and for you alone, to determine whether to believe 
any witness, the extent to which any witness should be credited, and the 
weight to be attached to the testimony of any witness. 
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In reaching a conclusion as to the credibility of any witness and in 


weighing the testimony of any witness you have a right to consider any 
matter that appears to you to have a bearing on the subject. For instance, 
you have a right to consider the attitude and the demeanor of the witness 
on the witness stand, the witness’ manner of testifying, whether | ithe wit- 
ness impresses you as a truth-telling individual, whether the witness 
impresses you as having an accurate memory and recollection, whether 
the witness has any motive for not telling the truth, and aac the wit- 
ness has any interest in the outcome of this case. | 

If you find that any witness wilfully testified falsely as to any 
material fact concerning which the witness could not have reasonably been 
mistaken, you are then at liberty, if you deem it wise to do so, to dis- 
regard the entire testimony of that witness or any part of that witness’ 
testimony. | 

This brings me to a consideration of the specific charges involved 

in this case. As I said to you at the opening of my remarks, the 
first count of the indictment charges assault with a dangerous weapon, 
that is, a pistol, on Peggy P. Dail. An assault is defined by law as an 
unlawful attempt or effort, with force and violence, to do injury to the 
person of another, coupled with the present apparent possibility of carry- 
ing out such an attempt. An assault with a dangerous weapon is, as its 
very name indicates, an assault committed by the use of a dangerous 
weapon such as a firearm. 

In order to constitute an assault with a dangerous weapon it is not 
necessary that there be any intent to kill or even any intent to injure or 
hit anyone, and it is not necessary that, if the assault is committed with 
a firearm, that a bullet from the firearm actually strike or hit the per- 
son at whom it is fired. To point a weapon at another person in a 
menacing or threatening manner or discharging it, even if it fails to take 
effect, constitutes an assault with a dangerous weapon. 

It is not necessary, I repeat, that a person against whom an assault 
is directed be actually struck or hit. If the defendant attempted to fire 
at Peggy P. Dail, even if he did not hit or strike her, he is nevertheless 
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guilty of assault with a dangerous weapon. 

The second count charges assault with intent to kill Peggy P. Dail. 
If an assault is committed with the intention of causing death, then the 
offense becomes an aggravated form of assault, known in the law as an 
assault with intent to kill. 

Now, intent ordinarily cannot be proven directly because there is 
no way of delving into the recesses of the brain of another person and 
there is no way of fathoming and scrutinizing the operations of the human 
mind, Intent may be deduced from circumstances, from things done, 
from things said, and even from the act itself. 

A person may be assumed to intend the possible consequences of 
his act. For instance, from the very fact that a person discharges a 
firearm in the direction of another person the jury has a right to infer 
that this was done with intent to kill because the discharge of a bullet 
from a firearm may result in death. It is for the jury to determine what 
intent, if any, existed. 

Now, Dr. Owens and Dr. Platkin testified that in their opinion the 
defendant was intoxicated at the time that he fired the gun.. Dr. Owens 
stated, to quote his words, in his opinion the defendant was intoxicated; 
and Dr. Platkin stated, to use his words, that he related the events to ex- 
cessive use of alcohol. Now, under the law, intoxication is not a defense 

to a criminal charge, it is not an excuse for the commission of a 
crime, The law does not recognize intoxication as a defense to a 
criminal charge. You can readily see a good reason for that because 
otherwise persons could go out, get intoxicated, and then commit crimes 
with impunity. However, if a person is sufficiently intoxicated he may 
not be in a position to form an intent, an intention to kill. So that if you 
reach the conclusion that he was so intoxicated at the time he fired the 
shots that his mind could not so operate as to form an intent to kill, you 
would have to find the defendant not guilty on the second count, but you 
may find him guilty only on the first count because the first count charges 


assault with a dangerous weapon without any intent at all. The second 


count charges assault with intent to kill. 
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Now, the third count does not require a long discussion. It charges 


the defendant with unlawfully carrying a gun or a pistol or revolver with- 
out a license. The statute relating to this matter provides as follows, 
and I shall read to you the pertinent portions of the statute: 
No person shall, within the District of Columbia, carry, 
either openly or concealed, on or about his person, except in 

his dwelling house or place of business, a pistol, without a 

license therefor issued as hereinafter provided. 

It is admitted that the defendant did not have a license to carry a 
pistol. 

Now, so much for these three counts of the indictment. As I said 
to you before, you will find a separate verdict as to each count. 

Now, the defendant, or, rather, the defendant's counsel, in his behalf, 
interposed the defense of insanity, and as I indicated to you at the opening 
of my remarks, in a case in which the defendant's sanity is in issue the 
Government has a twofold burden of proof. First, the Government must 
prove beyond a reasonable doubt that the defendant committed the crimes 
charged in the indictment; second, the Government must prove beyond a 
reasonable doubt that the defendant was mentally responsible for the 
crimes with which he is charged, within the rules that I shall explain later 
on in my remarks. 

If it is not established beyond a reasonable doubt that the defendant 
committed the crimes with which he is charged, then, of course, your” 
verdict would be simply not guilty. 

If, however, it is established that the defendant committed the 
crime or crimes, but it is not established beyond a reasonable doubt that 
he was mentally responsible for the crimes, then the jury must find him 

not guilty on the ground of insanity, expressly ieee that he is 
being found not guilty on the ground of insanity. 

It is claimed by defendant's counsel that the defendant should not 
be found responsible for the crimes charged on the alleged ground that he 
was at the time suffering from a mental disease and that this crime or 


crimes were the product of the mental disease. 
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It is a fact that it is the law that in certain instances insane persons 
are not responsible for their criminal acts because in order to be respon- 
sible for his acts a person must have the mental capacity to commit the 
act with which he is charged. It is not, however, in every case in which 
the accused is suffering from some mental abnormality or some mental 
deficiency or defect or from some mental disorder that he is to be deemed 
free from liability for his crimes and not responsible for his acts. There 
are many abnormal persons or many persons with mental deficiencies or 
persons suffering from personality disorders or mental disorders whom 
the law holds responsible in certain instances for a crime that such a 
person may commit. Obviously, there are good reasons for this. 

However, there are certain types of persons afflicted with mental 
disease or mental defects that are not held responsible for particular 

crimes committed under certain circumstances. 

If the defendant was suffering from some mental disease or some 
mental defect, or, to put it in another way, from a diseased or defective 
mental condition, at the time when the crime was committed; and, further — 
and this is very important — if the crime itself was the product of that 
mental disease or mental defect, then, and only then, the defendant is not 
responsible for his criminal act. 

Consequently, if you should be convinced beyond a reasonable doubt 
either that the defendant was not suffering from a mental disease or 
mental defect, or even if he were so suffering at the time he committed 


the crime, that, nevertheless, the crime was not the product or result of 


the mental disease or mental defect, you may find the defendant guilty, 
assuming, of course, that the fact of the crime is properly established. 
Of course, every person is presumed to be sane until the contrary 
appears. This presumption is founded on human experience. This pre- 
sumption, however, does not mean that the burden of proof is on the 
defendant to prove insanity. I repeat that in cases in which insanity is 
put in issue, the presumption of sanity vanishes from the case and the 
burden is on the Government on that issue, just as it is on every other 
354 issue, and the burden must be sustained beyond a reasonable doubt. 
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Now, I have already explained to you what a reasonable doubt means. 
It does not mean, as I have said, proof beyond all doubt whatsoever. It 
means proof to a moral certainty and not to a mathematical or absolute 
certainty. 

If you find that the defendant was not suffering from a mental disease 
or mental defect at the time of the commission of the offense, then, of 
course, you may not find him not guilty on the ground of insanity. But even 
if he was suffering from a mental disease or mental defect, that is not 


sufficient to justify a verdict of not guilty on the ground of insanity unless 


the crime was produced by his insanity. 

Consequently, if you reach the conclusion that the crime was not 
produced by his mental state, then, too, you may not find him not guilty on 
the ground of insanity. 

Obviously, even an insane person may do things at times that are 
entirely rational in and of themselves and are not the product of insanity. 

Now, what constitutes a crime a product of a mental illness? If the 
defendant's mental illness makes him unable to distinguish between right 
and wrong and to realize what he was about to do was wrong, because of 
his mental illness, then the crime would be a product of the mental illness. 

Further, if the defendant can distinguish between right and wrong 
and even if he can realize that what he was about to do was wrong, yet, 
because of a mental derangement or mental illness he was unable to 
refrain from doing wrong or was unable to adhere to the right and was 
laboring under compulsion caused by the mental illness, then, also, the 
crime can be said to be a product of mental illness. 

On the other hand, if a person is suffering from a mental disease 
or mental illness, but, nevertheless, is able to distinguish between right 
and wrong and to know that what he was about to do was wrong, an and he 
was able, in spite of his mental illness, to make a choice to refrain from 
doing wrong and to adhere to the right and was under no compulsion or 
inner urge by reason of his mental illness to commit the criminal act, 
then it cannot be said that the crime was a product of mental disease. 


Now, let me say a few words about the testimony on this issue. 
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A number of experts have been called. Also, some lay witnesses have 
been called and some important or significant circumstances have been 
referred to by the witnesses; that is, circumstances that you may per- 
haps find significant. 

Now, the testimony of experts and their opinions, the testimony of 
lay witnesses, the evidence relating to surrounding circumstances, should 
all be weighed and considered by you in connection with all the other evi- 

dence in the case. You are not bound to accept the opinion of any 
expert as conclusive. You have a right to find the facts after weighing 
all of the evidence. The final decision must be yours because you are the 
sole judges of the facts. 

Now, Dr. Ryan testified that he examined the defendant back in June 
and July 1960 and again this month in connection with this trial, in Janu- 
ary 1962, He did not see him between July 1960 and January 1962. He 
expressed the opinion that on August 4th, 1961, when the offense was com- 
mitted, the defendant was suffering from some mental disorder, but he 
was not sure which, it might have been alcoholism or it might have been 
what he called a paranoia and that in his opinion the crime was the direct 
product of mental illness. 

Dr. Owens and Dr. Platkin, psychiatrists on the staff of St. Eliza- 
beths Hospital, however, testified that the defendant was without mental 
disease or mental defect. This opinion was based not only on their 
examinations but reached after the defendant was under a 90-day exami- 
nation and observation by the hospital, examinations being of various 
types, psychological, neurological and physical. Dr. Owens and Dr. 
Platkin expressed the opinion that the defendant was not suffering from 
mental illness either at the time of the offense or when they examined 

him, which was in December, and that actually the defendant was 
intoxicated when he committed the shooting. 


Now, asl said to you before, on each of the counts you have a right 


to find the defendant guilty, not guilty, or not guilty by reason of insanity. 
Q. Now, what happens to a defendant if he is found not guilty by 
reason of insanity? In that event he is committed to a hospital for the 
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mentally ill, generally to St. Elizabeths Hospital. He may be released 
from that institution if and when the Superintendent of the hospital certi- 
fies to the Court that the defendant has recovered his sanity, that in the 
opinion of the Superintendent the defendant will not in the reasonable fore- 
seeable future be dangerous to himself or others, and that in the opinion 
of the Superintendent the defendant is entitled to his unconditional release 
from the hospital. On the basis of such a certificate the Court has a right 
to either release the defendant from the hospital or not to do so. Of 
course, in this connection you will recall that the St. Elizabeths doctor 
testified that in their opinion he has no mental illness, he is not insane 
at all. | 

Now, I repeat what I said at the opening of my remarks, that my 
discussion of the evidence is not binding on you, it is intended only to help 
you. If I have omitted something that appears significant to you, you have 

a right to consider it. If I referred to something that you do not 
consider important, you have a right to ignore it insofar as the: evidence 
is concerned. My instructions are binding on you only as concerns the. 
law. If your recollection of the evidence does not accord with mine, then 
it is your recollection that must prevail. I have merely called your 
attention to such of the testimony as appears to me to be of importance. 


Now, I repeat, the decision on the facts is your function, your duty, 


and your responsibility. 

In conclusion let me say, ladies and gentlemen of the jury, that you 
must decide this matter from the same practical approach, with the same 
common sense and the same intelligence that you would employ in deter- 
mining any other matter that you have occasion to decide in the course of 
your everyday life. 

In conclusion, I repeat that you will render three verdicts, one on 
each of the three counts, and in each instance your verdict should be 
guilty, not guilty, or not guilty on the ground of insanity; and as of course 
you are aware, your verdict must be reached by unanimous vote. 


Are there any objections or suggestions? 
* * * * 
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MR, GUERVITZ: May we approach the bench? 
THE COURT: Yes. 
(AT THE BENCH:) 

MR. GUERVITZ: Your Honor, I think perhaps maybe in my mind 
it's not too clear, but I would like to suggest for His Honor's considera- 
tion the fact that the defendant is only required to produce reasonable 
evidence of insanity, while the Government must, by substantial evidence, 
beyond a reasonable doubt. 

THE COURT: I instructed the jury that the Government must prove 
beyond a reasonable doubt — must prove the negative beyond a reasonable 
doubt. I have already done that. I have stated three or four times the 
burden on that issue is on the Government. I do not think I need say any- 
thing further. 

MR. GUERVITZ: All right, sir. 


* * * 


JURY VERDICT 


THE COURT: You may bring in the jury. 
(The jury resumed the jury box.) 
THE DEPUTY CLERK: Will the foreman please rise? 
(Juror No. 12 stood.) 
THE DEPUTY CLERK: Madam Foreman, has the jury agreed upon 
its verdict? 
THE FOREMAN: We have. 
THE DEPUTY CLERK: What say you as to the defendant, Garland 
G. Dail, as to Count One of the indictment? 
THE FOREMAN: Guilty as charged. 
THE DEPUTY CLERK: What say you as to the defendant, Garland 
G. Dail, as to Count Two of the indictment? 
THE FOREMAN: Guilty as charged. 
362 THE DEPUTY CLERK: What say you as to the defendant, Garland 
G. Dail, as to Count Three of the indictment? 
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THE FOREMAN: Guilty as charged. 

THE DEPUTY CLERK: The jury will please rise. 

Ladies and gentlemen of the jury, your forelady says you find the 
defendant, Garland G. Dail, guilty as indicted on each count of the indict- 
ment; and that is your verdict so say you each and all, | 


Be seated, please. 
* cd 


[Filed Jan. 30, 1962] 


VERDICT 
On this 30th day of January, 1962, came again the parties aforesaid, * 


in manner as aforesaid, and the same jury and alternates as aforesaid in . 
this cause, the hearing of which was respited yesterday; whereupon, after 
hearing further of the evidence, arguments of counsel, and instructions of 
the Court, the alternate jurors are discharged and the jury retires to 
consider its verdict. 

Thereupon, the said jurors, upon their oath, say that the defendant 
is Guilty as indicted as to each count of the indictment. | 

The case is referred to the Probation Officer of the Court and the 
defendant is remanded to the District of Columbia jail. 

By direction of 


Alexander Holtzoff 
Presiding Judge 
Criminal Court #1 


HARRY M. HULL, Clerk 
Present: 
United States Attorney By /s/ Harry W. Lerch 


By Joel D. Blackwell Deputy Clerk 
Assistant United States Attorney 


* OK 


[Filed March 9, 1962] 
JUDGMENT AND COMMITMENT 
On this 9th day of March, 1962, came the attorney for the govern- 
ment and the defendant appeared in person and by counsel, Maurice A. 


Guervitz. 

IT IS ADJUDGED that the defendant has been convicted upon his 
plea of not guilty and a verdict of guilty of the offense of Violations of 
Title 22, D. C. Code, Sections 501, 502 and 3204, as charged, and the 
court having asked the defendant whether he has anything to say why 
judgment should not be pronounced, and no sufficient cause to the contrary 


being shown or appearing to the Court, 

IT IS ADJUDGED that the defendant is guilty as charged and con- 
victed. . 

IT IS ADJUDGED that the defendant is hereby committed to the 
custody of the Attorney General or his authorized representative for im- 
prisonment for a period of One (1) Year to Five (5) Years on count one 
(1); One (1) Year to Five (5) Years on count two (2); One (1) Year on 
count three (3); said sentences to run concurrently. 

IT IS ORDERED that the Clerk deliver a certified copy of this judg- 
ment and commitment to the United States Marshal or other qualified 
officer and that the copy serve as the commitment of the defendant. 


/s/ ALEXANDER HOLTZOFF 
United States District Judge 


A True Copy. Certified this Mar. 9, 1962 


(Signed) HARRY M. HULL (stamp) (By) /s/ J. Richard Earle, Jr. 
Clerk Deputy Clerk 


[Filed March 28, 1962] 
MEMORANDUM 
The defendant seeks to appeal in forma pauperis from his convic- 
tion in this case. Each of the grounds he advances in support of his 
application, is frivolous and not worthy of consideration. 


The Court, however, is allowing an appeal in forma pauperis 
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because the Court, in connection with the defense of insanity, instructed 


the jury on what constitutes the product of mental disease in a somewhat 
different way that had been done heretofore. This instruction is of a 
new type and is an appropriate subject for review by an appellate court. 
Maurice A. Guervitz, Esq., who was appointed by the Court as 
counsel for the defendant, defended him ably and with well directed zeal. 
Under the circumstances the Court is requesting and appointing him to 
represent the defendant on appeal. | 


/s/ Alexander Holtzoff 
United States District Judge. 


March 27, 1962. 


[Filed Mar. 30, 1962] 


ORDER 

Let the applicant proceed on appeal without prepayment of costs. 

It appearing that all or certain portions of the stenographic tran- 
script of proceedings before this court will be needed for determination 
of the appeal, it is this 30th day of March 1962, 

ORDERED, that all of the Trial portions of the stenographic tran- 
script shall be prepared at the expense of the United States. 

It is FURTHER ORDERED, that 
Esquire, is appointed to represent the applicant on appeal. 


/s/ Alexander Holtzoff 
Judge 


